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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 


BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 9804) 


In re JESSE H. ASHCRAFT. P&S Docket No. 3479. Decided May 
4, 1965. 


Failure to pay when due—Checks—Records—Insolvency—Suspension 
of registration—Consent 


Respondent is ordered to cease and desist from failing to pay when due for 
livestock purchased and from issuing insufficient funds checks in pay- 
ment of such livestock, is ordered to keep records that fully disclose all 
transactions in his business under the act and is suspended as a regis- 
trant for a period of 30 days and thereafter until no longer insolvent. 


Mr. Samuel J. Harris for complainant. Berry and Blanchard, Coshocton, 
Ohio, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed March 12, 1965, by the Director, Packers and Stock- 
yards Division, Consumer and Marketing Service, United States 
Department of Agriculture, charging respondent with being in- 
solvent within the meaning of the Act (7 U.S.C. 204), and with 
violating certain provisions of the Act and the regulations there- 
under (9 CFR 201.1 et seq.). 


On April 8, 1965, respondent filed an amended answer in which 
he admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order with findings of fact and conclu- 
sions based on the allegations of the complaint. Complainant 
has recommended that the order consented to by respondent be 
issued. 


563 





564 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 24 A.D. 563 


FINDINGS OF FACT 


1. Zanesville Community Sales Company, Inc. stockyard, Zanes- 
ville, Ohio, and Barnesville Livestock stockyard, Barnesville, 
Ohio, hereinafter referred to as the stockyards, are now, and 
were at all times material herein, posted stockyards subject to 
the provisions of the Act. 


2. Respondent, whose address is Route 2, Frazeysburg, Ohio, 
was at all times material herein, engaged in business as a live- 
stock dealer in commerce, buying and selling livestock in com- 
merce for his own account and is now, and was at all times mate- 
rial herein, registered with the Secretary of Agriculture as a 
dealer under the Act. 


3. Respondent’s current liabilities presently exceed his cur- 
rent assets. As of February 1, 1965, respondent’s current liabil- 
ities exceeded his current assets by approximately $16,667.37. 


4. Respondent, on or about the dates and in the transactions 
set forth below, purchased livestock in commerce and issued 
checks in purported payment of the purchase price thereof which 
checks were returned unpaid by the bank upon which they were 
drawn because of insufficient funds in respondent’s account. 


Date No. of 

1964 Head Purchased From Amount 
October 10 54 Barnesville Livestock $3,695.72 
October 5 79 Zanesville Livestock 5,730.75 


Community Sale Co., Inc. 


5. Respondent failed to pay, when due, the full purchase price 
of the livestock referred to in Finding of Fact 4 above. 


6. Respondent, in connection with his livestock dealer opera- 
tions, maintained a running account with Barnesville Livestock, 
Barnesville, Ohio. As of February 1, 1965, respondent owed 
$3,223.96 to Barnesville Livestock on such account for livestock 
purchases made prior to October 18, 1964. Respondent has failed 
to pay the amount due on said account. 


7. Respondent, during the period from on or about February 
1, 1960, through February 1, 1965, in connection with his live- 
stock dealer operations under the Act, failed to keep accounts, 
records and memoranda which fully and correctly disclosed all 
transactions involved in his business. Respondent, during such 
period, failed to keep (1) a general ledger of accounts showing 
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JESSE H. ASHCRAFT 565 
Cite as 24 A.D. 563 


assets, liabilities, income, expenses and capital or net worth; (2) 
a cash receipts and disbursements journal; and (3) periodic rec- 
onciliations of his bank account. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, it is con- 
cluded that respondent is insolvent within the meaning of the 
Act (7 U.S.C. 204), and by reason of the facts set forth in Find- 
ings of Fact 4, 5, 6 and 7, it is concluded that respondent has 
wilfully violated sections 312(a), and 401 of the Act (7 U.S.C. 
213 (a) and (221) and sections 201.43 (b) of the regulations (9 
CFR 201.43 (b)). 


Complainant has recommended that the order consented to by 
respondent be issued. The order will be issued. 


ORDER 
Respondent shall cease and desist from: 


(1) Failing to pay when due the purchase price of livestock 
purchased in commerce; 


(2) Issuing checks in payment for livestock purchased in com- 
merce without maintaining sufficient funds on deposit in the bank 
on which they are drawn to pay such checks. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a dealer subject to the Act; including among other 
things: (a) a general ledger of accounts showing assets, liabil- 
ities, income, expenses and net worth or capital; (b) a cash 
receipts and disbursements journal; and (c) monthly reconcilia- 
tions of his bank account. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until he demonstrates that he 
is no longer insolvent. When respondent demonstrates that he 
is no longer insolvent, a supplemental order will be issued in this 
proceeding terminating the suspension after the 30-day period. 


This order shall become effective on the sixth day after serv- 
ice thereof upon respondent and copies hereof shall be served 
upon the parties. 








566 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 24 A.D. 566 


(No. 9805) 


In re CLEVELAND UNION STOCK YARDS COMPANY. P&S Docket 
No. 442. Decided May 4, 1965. 


Modification of rates and charges 


Respondent is authorized to make the requested modifications in its current 
schedule of rates and charges. 


Mr. J. Robert Franks for Packers and Stockyards Division, Consumer and 
Marketing Service. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent 
is now operating under an order issued on November 10, 1964 
(23 A.D. 1357), continuing in effect to and including November 
30 1966, an order issued on December 19, 1963 (22 A.D. 1341), 
authorizing assessment of the current temporary schedule of 
rates and charges. 


By a petition filed on March 17, 1965, the respondent requested 
authority to modify, as soon as possible, the current temporary 
schedule of rates and charges in certain respects. Notice of the 
petition and its contents was published in the Federal Register 
on April 13, 1965 (30 F.R. 4725), and although interested per- 
sons were afforded an opportunity to indicate a desire to be 
heard in the matter, no interested person notified the Hearing 
Clerk of a desire to be heard. 


The Packers and Stockyards Division, Consumer and Market- 
ing Service, by its attorney, filed an answer recommending that 
the petition be granted, and that the order to be issued remain 
in effect to and including November 30, 1966, unless modified or 
extended by further order before that date. 


Since the parties are agreed, the respondent is authorized to 
modify the current temporary schedule of rates and charges as 
requested in the petition filed on March 17, 1965, and to assess 
such current schedule, as so modified, during the life of this 
order. 





GETER PRUIT 567 
Cite as 24 A.D. 567 


The respondent, which must prepare for and be ready to com- 
ply with this order on its effective date, desires to have it be- 
come effective as soon as possible. The Packers and Stockyards 
Act provides that orders of this nature shall not become effective 
in less than five days after their date. Undue delay in making 
this order effective may adversely affect the marketing of live- 
stock. Accordingly, good cause is found for making this order 
effective in less than 30 days. 


This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including Novem- 
ber 30, 1966, unless modified or extended by further order be- 
fore the latter date. 


Copies hereof shall be served upon the parties. 


(No. 9806) 


In re GETER PRuUIT. P&S Docket No. 3463. Decided May 4, 1965. 


Suspension terminated 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented, an order was 
issued March 19, 1965, suspending respondent as a registrant 
under the Act until respondent complies fully with the bonding 
requirements of the Act and the regulations issued thereunder. 
Complainant has now recommended that a supplemental order 
be issued terminating the suspension of respondent as a regis- 
trant under the Act as respondent has furnished a bond which 
meets the requirements of the Act and the regulations there- 
under. 


Accordingly, the suspension of respondent as a registrant 
under the Act in the order of March 19, 1965, is hereby termi- 
nated. Such order shall remain in full force and effect in all 
other respects. 


Copies hereof shall be served upon the parties. 








568 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 24 A.D. 568 


(No. 9807) 


In re WILBERT HUDGENS AND DAVID STEELMAN, d/b/a SALEM 
AUCTION SALES COMPANY, AND d/b/a VERSAILLES AUCTION 
COMPANY. P&S Docket No. 3465. Decided May 5, 1965. 


Market agency—Utilizing services of dealers—Selling consigned 
livestock to employees—Incomplete accounts of sale—Records— 
Shippers’ proceeds—Cease and desist—Consent 


Respondents are ordered to cease and desist from utilizing services of deal- 
ers in the furnishing of market agency services, selling consigned live- 
stock to employees, auctioneers or weighmasters and issuing incomplete 
accounts of sale, are ordered to maintain records that fully disclose all 
transactions in their business under the act and to establish a separate 
account for shippers’ proceeds. 

Mr. Samuel J. Harris for complainant. Northern and Crow, Rolla, Mo., Mr. 
C. T. ‘Tad’ Sanders, Kansas City, Mo., and Mr. Dorman L. Steelman, 
Salem, Mo., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed February 1, 1965, by the Director, Packers and Stock- 
yards Division, Agricultural Marketing Service, United States 
Department of Agriculture, charging that respondents violated 
certain provisions of the Act and the regulations thereunder (9 
CFR 201.1 et seq.). 


On March 24, 1965, respondents filed an amended answer in 
which they admit the jurisdictional allegations of the complaint, 
neither admit nor deny the remaining allegations, waive oral 
hearing and the report of the Hearing Examiner, and consent to 
the issuance of a specified order with findings of fact and con- 
clusions based on the allegations of the complaint. Complainant 
has recommended that the order consented to by respondents be 
issued. 


FINDINGS OF FACT 


1. Salem Auction Sales Company stockyard, Salem, Missouri, 
and Versailles Auction Company stockyard, Versailles, Missouri, 
hereinafter referred to as the stockyards, are now, and were at 
all times material herein, posted stockyards subject to the Act. 
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2. Respondents, Wilbert Hudgens, Vida, Missouri, and David 
Steelman, Salem, Missouri, are partners doing business as Salem 
Auction Sales Company and as Versailles Auction Company. 


3. Respondents were at all times material herein engaged in 
the business of a market agency within the meaning of the Act, 
selling livestock in commerce on a commission basis, and are 
now, and were at all times material herein, so registered with 
the Secretary of Agriculture. 


4. Respondents, during the period from July 1, 1963, through 
November 24, 1964, sold livestock on a commission basis at the 
stockyards, and, in connection therewith, failed to deposit the 
gross proceeds received from the sale of such livestock in a sep- 
arate bank account designated as “Custodial Account for Ship- 
pers’ Proceeds,” or by a similar identifying designation. 


5. Respondents, during the months of August and September, 
1964, in connection with their market agency operation at the 
Salem Auction Sales Company stockyard, employed as auction- 
eer at their weekly auction sale, one Dwight M. Cox, an inde- 
pendently operating and separately registered livestock dealer. 


6. Respondents, on or about the dates and in the transactions 
set forth below, and in connection with the weekly auction sales 
conducted at the stockyards, permitted Dwight M. Cox, auction- 
eer, E. H. Hayes, weighmaster, and Lewis E. Short, clerk, to 
purchase livestock for their own accounts, which livestock had 
been consigned to respondents for sale on a commission basis. 


Purchases by Dwight M. Cox, Auctioneer, 
Salem Auction Sales Company stockyard 


Date 1964 No. of Head 
September 2 10 
9 13 
16 22 
23 9 
30 9 


Purchases by E. H. Hayes, Weighmaster 
Versailles Auction Company stockyard 


Date 1964 No. of Head 
September 12 2 
19 1 
26 4 
October 3 2 
10 1 
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Purchases by Lewis E. Short, Clerk 
Versailles Auction Company stockyard 


Date 1964 No. of Head 
September 12 3 
19 1 
26 4 
October 10 2 


7. Respondents, on or about the dates and in the transactions 
listed below in which the purchaser was Dwight M. Cox, the auc- 
tioneer, submitted to the consignors of the livestock accounts of 
sale which failed to show the true name of the purchaser and 
scale tickets which failed to show the true name of the purchaser 
and the name or initials of the person who performed the weigh- 
ing service. Respondents retained copies of such accounts of sale 
and scale tickets as a part of their records. 


Date No. of 
1964 Consignor Head Purchaser 
Sept. 2 C. Medlock 7 “30” 
2 Donald Hawkins z 30” 
9 Ray Close 4 30” 
9 Williard Walker 3 “30” 
9 Curt Stone 5 “31” 
16 Versailles Auction 1 30” 
16 Jim Schultz 3 “Hardcastle” 
16 Floyd German 3 “Hardcastle” 
23 Louis Stuckmeyer 4 “30” 
23 Otto Flatt 1 30” 
30 Larry Perry 1 30” 
30 Elmer Larue 3 30” and “33” 
30 Ed Hodges T “33” 
CONCLUSIONS 


By reason of the facts set forth in findings of fact 4 through 
7, it is concluded that respondents have wilfully violated sections 
307, 312(a), and 401 of the Act (7 U.S.C. 208, 213(a), 221) and 
sections 201.42, 201.43(a), 201.49, 201.57, 201.66 of the regula- 
tions (9 CFR 201.42, 201.43(a), 201.49, 201.57, 201.66). 


Complainant has recommended that the order consented to by 
respondents be issued. The order will be issued. 


ORDER 


Respondents shall cease and desist from: 
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(1) Utilizing the services of independently operated and sep- 
arately registered dealers in the furnishing of market agency 
services. 


(2) Selling consigned livestock to auctioneers or weighmas- 
ters, or other employees performing duties of comparable respon- 
sibility in connection with the actual conduct of auction sales by 
respondents, for any purpose for their own account. 


(3) Issuing to consignors of livestock accounts of sale which 
fail to show the true and correct names of the purchasers and 
scale tickets which fail to show the name or initials of the per- 
son performing the weighing service and the true and correct 
names of the purchasers. 


Respondents are hereby ordered and directed to: 


(1) Prepare and keep, as part of their accounts, records and 
memoranda, accounts of sale and scale tickets which fully and 
correctly disclose all information relating to the sale and pur- 
chase of livestock in commerce. 


(2) Deposit the gross proceeds received from the sale of live- 
stock on a commission basis in a separate bank account desig- 
nated as “Custodial Account for Shippers’ Proceeds,” or by some 
similar designation, and maintain such account in conformity 
with the provisions of section 201.42 of the regulations (9 CFR 
201.42). 

This order shall become effective on the sixth day after serv- 
ice upon respondents and copies hereof shall be served upon the 
parties. 


(No. 9808) 


In re SOUTHERN COLORADO LIVESTOCK COMMISSION COMPANY, 
INc. P&S Docket No. 3476. Decided May 5, 1965. 


Market agency—Checks—Shippers’ proceeds—Records—Insolvency— 
Suspension of registration—Consent 


Respondent is ordered to cease and desist from using shippers’ proceeds for 
unauthorized purposes and from issuing insufficient funds consignment 
proceeds checks, is ordered to establish a separate account for shippers’ 
proceeds, to keep records that fully disclose all transactions in its busi- 
ness as a market agency and is suspended as a registrant under the act 
for a period of 30 days and thereafter until no longer insolvent. 
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Mr. Samuel J. Harris for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed March 8, 1965, by the Director, Packers and Stock- 
yards Division, Consumer and Marketing Service, United States 
Department of Agriculture, charging that respondent’s financial 
condition does not meet the requirements of the Act and that 
respondent violated certain provisions of the Act and the regu- 
lations thereunder (9 CFR 201.1 et seq.). 


On April 12, 1965, respondent filed an answer in which it 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the is- 
suance of a specified order with findings of fact and conclusions 
based on the allegations of the complaint. Complainant has rec- 
ommended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent, a corporation having a place of business at 
Pueblo, Colorado, is now, and was at all times material herein, 
registered with the Secretary of Agriculture as a market agency 
and dealer under the Act. Respondent was at all times material 
herein engaged in business as a market agency, buying and sell- 
ing livestock in commerce on a commission basis. 


2. Southern Colorado Livestock Commission Company, Inc. 
stockyard, Pueblo, Colorado, hereinafter referred to as the stock- 
yard, is now, and was at all times material herein, a posted stock- 
yard subject to the provisions of the Act. 


3. Respondent’s current liabilities exceed its current assets. 
As of December 28, 1964, respondent’s current liabilities ex- 
ceeded its current assets by approximately $16,754.77. 


4. During the month of December 1964, respondent used funds 
received as proceeds from the sale of livestock consigned to it 
for sale on a commission basis for purposes of its own and pur- 
poses other than the payment of lawful marketing charges and 
remittance of net proceeds to shippers, thereby endangering or 
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impairing the faithful and prompt accounting therefor and pay- 
ment of the portions thereof due to owners or consignors of live- 
stock. As of December 28, 1964, respondent had a shortage in 
shippers’ proceeds in the approximate amount of $6,968.65. 


5. Respondent, at the stockyard, on or about the dates and in 
the transactions set forth below, sold livestock consigned to it 
for sale on a commission basis and in purported payment of 
the net proceeds due the consignors thereof, issued checks which 
were returned by the bank upon which they were drawn because 
of insufficient funds in respondent’s account. 


Date 1964 Name of Consignor Amt. of Check 
Dec. 3 L. J. Taylor $ 752.55 
3 Cecil Vulgomore 29.57 
10 Eddie Marlan 83.51 
17 Clarence Roundtree 61.41 
17 Hillside Dairy 3,392.60 
17 Tommy Williams 112.76 
17 Lee Taylor 602.97 
17 Jim Hayes 789.04 
19 Carl Munsel 110.50 
19 Charles Martinelli 47.50 


6. Respondent, during the period from on or about June 1, 
1964, through December 28, 1964, in connection with its market 
agency operations subject to the Act, failed to keep accounts, 
records and memoranda which fully and correctly disclosed all 
transactions involved in its business. Respondent, during such 
period, failed to keep: (1) a general ledger of accounts showing 
assets, liabilities, income, expenses and net worth or capital; (2) 
a cash receipts and disbursements journal; and (3) periodic rec- 
onciliations of its bank accounts. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, it is con- 
cluded that respondent is insolvent within the meaning of the 
Act (7 U.S.C. 204), and by reason of the facts set forth in Find- 
ings of Fact 4, 5, and 6, it is concluded that respondent has wil- 
fully violated sections 307, 312(a) and 401 of the Act (7 U.S.C. 
208, 213(a) and 221) and sections 201.40, 201.41, 201.42 and 
201.43 of the regulations thereunder (9 CFR 201.40 and 201.41, 
201.42, and 201.43). 


Complainant has recommended that the order consented to by 
respondents be issued. The order will be issued. 
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ORDER 
Respondent shall cease and desist from: 


(1) using shippers’ proceeds for purposes of its own and pur- 
poses other than the payment of lawful marketing charges and 
the remittance of net proceeds to shippers; 


(2) issuing checks to consignors in purported payment of net 
proceeds from the sale of livestock in commerce on a commis- 
sion basis without maintaining sufficient funds on deposit in the 
bank on which they are drawn to pay such checks. 


Respondent shall deposit the gross proceeds received from the 
sale of livestock handled on a commission or agency basis in a 
separate bank account designated as “Custodial Account for 
Shippers’ Proceeds” or by a similar designation and shall main- 
tain such account in conformity with the provisions of section 
201.42 of the regulations promulgated under the Act (9 CFR 
201.42). 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in its busi- 
ness as a market agency subject to the act, including among 
other things: (a) a general ledger of accounts showing assets, 
liabilities, income, expenses and capital or net worth; (b) a cash 
receipts and disbursements journal; and (c) monthly reconcili- 
ations of all bank accounts. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until it demonstrates that it is 
no longer insolvent. When respondent demonstrates that it is 
no longer insolvent, a supplemental order will be issued in this 
proceeding terminating the suspension after the 30-day period. 


This order shall become effective on the sixth day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 
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(No. 9809) 


In re WiLForD LYNN AND DALE G. LYNN, d/b/a WILFORD 
LYNN LIVESTOCK BUYING STATION. P&S Docket No. 3458. 
Decided May 10, 1965. 


Bonding requirements—Cease and desist—Consent 


Respondents are ordered to cease and desist from engaging in business 
under the act without filing and maintaining a reasonable bond or its 
equivalent as required by the act and the regulations issued thereunder. 


Mr. Samuel J. Harris for complainant. Dalton, Treasure and Bullard, 
Kennett, Missouri, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed January 22, 1965, by the Director, Packers and Stock- 
yards Division, Agricultural Marketing Service, United States 
Department of Agriculture, charging that respondents violated the 
bonding provisions of the Act and the regulations thereunder 
(9 CFR 201.1 et seq.). 


On March 18, 1965, respondents filed an amended answer in 
which they admit the jurisdictional allegations of the complaint, 
neither admit nor deny the remaining allegations, waive oral 
hearing and the report of the Hearing Examiner, and consent to 
the issuance of a specified order with findings of fact and con- 
clusions based on the allegations of the complaint. 


Complainant has recommended that the order consented to by 
respondents be issued. 


FINDINGS OF FACT 


1. Respondents, whose business address is Kennett, Missouri, 
are now, and were at all times material herein, engaged in the 
business of a dealer within the meaning of the Act, buying and 
selling livestock in commerce for their own account, and are now, 
and were at all times material herein, so registered with the 
Secretary of Agriculture. 
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2. Kennett Sales Co., Inc. stockyard, Kennett, Missouri, herein- 
after referred to as the stockyard, is now, and was at all times 
material herein, a posted stockyard subject to the provisions of 
the Act. 


3. During the period from October 10, 1962, to the date of 
the execution of the Complaint, respondents maintained a surety 
bond in the amount of $9,000 to secure performance of their 
dealer obligations. 


4. Based upon their volume of business transacted as a dealer 
during 1963, respondents were required, under the Act and the 
regulations, to increase from $9,000 to $11,000, the amount of 
the bond maintained by them to secure performance of their 
dealer obligations. By letters dated July 29, 1964, and October 1, 
1964, the Area Supervisor, Packers and Stockyards Division, 
Agricultural Marketing Service, United States Department of 
Agriculture, for the Area that includes the State of Missouri, 
notified respondents of the required increase in their bond cover- 
age. Notwithstanding said notices, respondents continued to 
engage in the business of a dealer, buying and selling livestock 
at the stockyard for their own account, without furnishing the 
required additional bond coverage. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 4, it is 
concluded that respondents have wilfully violated section 312 (a) 
of the Act (7 U.S.C. 213(a)) and sections 201.29 and 201.30 of 
the regulations (9 CFR 201.29 and 201.30). 


Complainant has recommended that the order consented to by 
respondents be issued. The order will be issued. 


ORDER 


Respondents shall cease and desist from engaging in business 
in any capacity for which bonding is required under the Act and 
the regulations without filing and maintaining a reasonable bond 
or its equivalent as required by the Act and regulations thereunder. 


This order shall become effective on the sixth day after service 
thereof upon the respondents and copies hereof shall be served 
upon the parties. 
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(No. 9810) 


In re BILL SEAMAN. P&S Docket No. 3416. Decided May 11, 1965. 


Failure to pay when due—Checks—Records—Cease and desist—Default 


Respondent is ordered to cease and desist from failing to pay when due for 
livestock purchased, issuing insufficient funds checks in payment of 
such livestock and is ordered to keep records that fully disclose all 
transactions in his business under the act. 


Mr. Samuel J. Harris for complainant. Mr. Jack W. Bain, Hearing Ex- 
aminer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
a complaint filed November 18, 1964, by the Director, Packers 
and Stockyards Division, Agricultural Marketing Service (pres- 
ently the Consumer and Marketing Service), United States De- 
partment of Agriculture. Respondent is registered with the Secre- 
tary under the act as a dealer and is charged with failing to pay, 
when due, the purchase price of livestock purchased in commerce, 
issuing checks in purported payment for livestock purchased in 
commerce, which checks were returned unpaid by the bank upon 
which they were drawn because of insufficient funds in respon- 
dent’s account, and failing to keep adequate records. A copy of 
the complaint and a copy of the rules of practice were served on 
respondent November 20, 1964. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 202.9 of 
the rules of practice (9 CFR 202.9), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint, and, in effect, a waiver of oral hearing. Notwithstanding 
such notice, the respondent has not filed an answer although he 
was given an extension of time within which to do so. The matter 
was referred to Jack W. Bain, Hearing Examiner, Office of Hear- 
ing Examiners, United States Department of Agriculture, for 
the preparation of a report without further investigation or 
hearing pursuant to section 202.9(c) of the rules of practice. 
On April 12, 1965, the hearing examiner filed a report recom- 
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mending that respondent be found to have violated the act as 
charged and be ordered to cease and desist from such violations 
and to keep adequate records. No exceptions to the hearing 
examiner’s report were filed. 


FINDINGS OF FACT 


1. Respondent, Bill Seaman, is an individual whose address is 
Core, West Virginia. Respondent is registered with the Secretary 
as a dealer under the act and at all times mentioned herein was 
so registered. 


2. The Marietta Livestock Market, Inc., stockyard, Marietta, 
Ohio, the Buckhannon Stockyards, Buckhannon, West Virginia, 
Mannington Live Stock Sales Company, Inc., stockyard, Manning- 
ton, West Virginia and Spencer Live Stock Exchange Co., Inc., 
stockyard, Spencer, West Virginia, are now and were at ail 
times material herein posted stockyards subject to the provisions 
of the act. 


3. On February 13, March 4, June 11 and 29, and July 10, 1964, 
respondent issued a total of 6 checks in the total amount of 
$5,521.76 in purported payment for 90 head of livestock pur- 
chased at the stockyards, which checks were returned unpaid by 
the bank upon which they were drawn because of insufficient 
funds in respondent’s account. 


4. Respondent failed to pay, when due, the full purchase prices 
of the livestock referred to in Finding of Fact 3. 


5. During the period January 6, 1961, through July 31, 1964, 
respondent, in connection with his dealer operations under the 
act, failed to keep accounts, records, and memoranda which fully 
and correctly disclosed all transactions involved in his business. 
Respondent, during such period, failed to keep a general ledger 
of accounts showing assets, liabilities, income, expenses, and net 
worth or capital, a cash receipts and disbursement journal, a 
dealer purchases and sales journal and monthly reconciliations 
of his bank account. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, respond- 
ent violated section 312(a) of the act (7 U.S.C. 213(a)). See 
e.g., In re George Yancy, 23 A.D. 83 (1964) ; In re Freddy Keeton, 
23 A.D. 416 (1964). Respondent further violated this section of 
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the act and section 201.43(b) of the regulations issued thereunder 
(9 CFR 201.43(b)) by reason of the facts set forth in Finding 
of Fact 4. See e.g., In re Freddy Keeton, supra, In addition, re- 
spondent violated section 401 of the act (7 U.S.C. 221) and section 
201.46 of the regulations issued thereunder (9 CFR 201.46) by 
virtue of the facts set forth in Finding of Fact 5. Respondent 
should be ordered to cease and desist from the violations of section 
312(a) found herein and to keep records which fully disclose 
all transactions involved in his business under the act, as recom- 
mended by complainant. 


ORDER 


Respondent shall cease and desist from failing to pay when due 
the full purchase price of livestock purchased in commerce, and 
issuing checks in purported payment for livestock purchased in 
commerce without maintaining sufficient funds on deposit in the 
bank on which they are drawn to pay such checks. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his business 
as a dealer subject to the act, including, a general ledger of 
accounts showing assets, liabilities, income, expenses and net 
worth or capital, a cash receipts and disbursement journal, a 
dealer purchases and sales journal, and monthly reconciliations 
ot his bank accounts, 


This order shall become effective on the 10th day after service 
thereoof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 9811) 


In re WoopForRD COUNTY LIVESTOCK COMMISSION Co., INC. P&S 
Docket No. 3439. Decided May 11, 1965 


Insolvency—Shippers’ proceeds—Suspension of registration—Default 


Respondent is ordered to cease and desist from engaging in business under 
the act while insolvent and using shippers’ proceeds for unauthorized 
purposes, is ordered to establish a separate account for shippers’ pro- 
ceeds and is suspended as a registrant under the act for a period of 
10 days and thereafter until no longer insolvent. 
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Mr. Ronald D. Cipolla for complainant. Mr. Will Rogers, Hearing Examiner. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq), instituted by a complaint filed December 18, 1964, by the 
Director, Packers and Stockyard Division, Agricultura] Marketing 
Service (presently the Consumer and Marketing Service), United 
States Department of Agriculture. Respondent is registered with 
the Secretary under the act as a market agency buying and selling 
livestock in commerce on a commission basis and as a dealer 
buying and selling livestock in commerce for its own account and 
is charged with failing to meet the financial requirements of the 
act, engaging in business as a market agency and a dealer while 
it failed to meet such financial requirements and using funds 
received as proceeds from the sale of consigned livestock for pur- 
poses of its own, in violation of the act and the regulations issued 
thereunder. A copy of the complaint and a copy of the rules of 
practice were served upon respondent December 21, 1964. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 202.9 of 
the rules of practice (9 CFR 202.9), failure to file an answer 
would constitute an admission of the facts alleged in the complaint, 
and, in effect, a waiver of oral hearing. Notwithstanding such 
notice, the respondent has not filed an answer although it was 
given an extension of time within which to do so. The matter 
was referred to Will Rogers, Hearing Examiner, Office of Hear- 
ing Examiners, United States Department of Agriculture, for 
the preparation of a report without further investigation or 
hearing pursuant to section 202.9(c) of the rules of practice. On 
April 14, 1965, the hearing examiner filed a report recommending 
that respondent be found to have violated the act as charged, be 
ordered to cease and desist from such violations and to maintain 
a shippers’ proceeds account in conformity with the regulations 
issued pursuant to the act and be suspended as a registrant under 
the act for a period of 30 days and thereafter until it demonstrates 
that it conforms to the financial requirements of the act. No 
exceptions to the hearing examiner’s report were filed. 
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FINDINGS OF FACT 


1. Respondent, Woodford County Livestock Commission Co., 
Inc., is a corporation whose address is E] Paso, Illinois. Respond- 
ent is now and was at all times material herein registered with 
the Secretary as a market agency to buy and sell livestock in 
commerce on a commission basis and as a dealer to buy and sell 
livestock in commerce for its own account. 


2. The Woodford County Livestock Commission Co., Inc., 
stockyard, E] Paso, Illinois, is now and was at all times material 
herein a posted stockyard subject to the provisions of the act. 


3. Respondent’s current liabilities presently exceed its current 
assets, and at all times since on or about June 30, 1964, respond- 
ent’s current liabilities have exceeded its current assets. As of 
October 23, 1964, respondent’s current liabilities exceeded its 
current assets by approximately $133,393. 


4. During the period from on or about June 30, 1964, through 
on or about October 13, 1964, respondent operated as a market 
agency and a_ dealer under the act while its current liabilities 
exceeded its current assets. 


5. During the period from on or about December 13, 1963, 
through on or about October 6, 1964, respondent, at the stockyard, 
used funds received as proceeds from the sale of livestock con- 
signed to it for sale on a commission basis for purposes of its 
own and purposes other than the payment of lawful marketing 
charges and the remittance of net proceeds to shippers, thereby 
endangering or impairing the faithful and prompt accounting 
therefor and payment of the portions thereof due the owners or 
consignors of livestock, Respondent’s use of such proceeds re- 
sulted in a shortage of shippers’ proceeds in the approximate 
sums of $27,951 as of June 30, 1964, and $6,573 as of October 23, 
1964, 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, respondent 
is insolvent within the meaning of the Act of Congress approved 
July 12, 1943 (7 U.S.C. 204). See e.g., In re Southern Buyers, 
Inc., 14 A.D. 811 (1955); In re Kenneth P. Williams, 21 A.D. 
1429 (1962); In re Martin Livestock Sales, Inc., 21 A.D. 1211 
(1962). Further, respondent willfully violated section 312(a) of 
the act (7 U.S.C. 213 (a)) by operating as a market agency and 
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dealer while insolvent. See e.g., In re Southern Buyers, Inc., 
supra. In addition, the use of shippers’ proceeds for unauthorized 
purposes, as set forth in Finding of Fact 5, constitutes a willful 
violation of sections 307 and 312(a) of the act (7 U.S.C. 208 and 
213(a)) and sections 201.40 and 201.41 of the regulations issued 
thereunder (9 CFR 201.40 and 201.41). See e.g., In re W. I. 
Bowman, d/b/a Capital Stock Yards, Camden Stock Yards, and 
Tri-County Stock Yards, 23 A.D. 1074 (1964). Respondent 
should be ordered to cease and desist from the violations of 
section 312(a) found herein and to maintain a shippers’ pro- 
ceeds account in accordance with the regulations issued pursuant 
to the act and respondent should be suspended as a registrant 
under the act for a period of 10 days and thereafter until it 
demonstrates that it is no longer insolvent. 


ORDER 


Respondent shall cease and desist from engaging in business 
as a registrant under the act while its current liabilities exceed 
its current assets, and making such use of funds received as 
proceeds from the sale of livestock handled on a commission 
basis as would in any manner endanger or impair the faithful 
and prompt accounting therefor, and payment of such funds to 
the person or persons entitled thereto. 


Respondent shall deposit the gross proceeds received from the 
sale of livestock on a commission basis in a separate bank account 
designated as “‘custodial account for shipper’s proceeds” or by 
some similar designation, and shall maintain such account in 
conformity with the provisions of section 201.42 of the regulations 
issued pursuant to the act (9 CFR 201.42). 


Respondent is suspended as a registrant under the act for a 
period of 10 days and thereafter until it demonstrates that it 
is no longer insolvent. When respondent demonstrates that it 
is no longer insolvent, a supplemental order will be issued in 
this proceeding terminating such suspension after the 10-day 
period. 


This order shall become effective on the 10th day after service 
thereof upon the respondent and copies hereof shall be served 
upon the parties. 
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(No. 9812) 


ALBERT J. JUSTIN v. AMERICAN HEREFORD FARMS, INC. P&S 
Docket No. 3021. Decided May 12, 1965. 


Misrepresentation—Reliance on—Dismissal 


Complaint dismissed where complainant failed to prove reliance on alleged 
misrepresentation as to weight or any other violation of act by 
respondent. 


Complainant and respondent pro se. Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seg.), hereinafter 
referred to as the Act. In a complaint filed on August 23, 19653, 
complainant seeks reparation in the sum of $1,033.80, alleging 
that he ordered 20 steer calves from respondent; that he received 
delivery of calves of poor quality weighing less than advertised ; 
that the calves were sick and five died within a month after 
delivery. 


On September 30, 1963, a copy of the complaint and a copy of 
the investigative report, prepared by the Packers and Stock- 
yards Division of the Department and filed in the proceeding 
pursuant to section 202.40 of the rules of practice (9 CFR 
202.40), were served upon respondent. On October 1, 1963, a 
copy of the investigative report was served upon the complainant. 


On October 25, 1963, respondent filed a motion to dismiss the 
complaint. The presiding officer properly denied the motion 
and gave the respondent a further opportunity to file an answer. 
An answer was filed on December 27, 1963, in which respondent 
alleges, inter alia, that complainant signed a document acknowl- 
edging that the cattle were received “in good health and satis- 
factory condition upon inspection.” 


Respondent requested an oral hearing which was held in 
Madison, Wisconsin, on March 25, 1964. Gilbert A. Horn, Office 
of the General Counsel of this Department, served as presiding 
officer. Complainant appeared pro se. No appearance was entered 
for the respondent. Two witnesses testified at the hearing. 
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FINDINGS OF FACT 


1. Complainant, Albert J. Justin, is an individual whose 
address is R.R. #4, Box 570, Burlington, Wisconsin. 


2. Respondent, American Hereford Farms, Inc., Belle Vernon, 
Pennsylvania, is a Pennsylvania corporation which at all times 
material herein was engaged in the business of a dealer buying 
and selling livestock in commerce. On August 24, 1962, respond- 
ent was incorporated, and it took over the business of the firm 
called Speers Hereford Farms. Respondent continued the use 
of the name Speers Hereford Farms with respect to the livestock 
transactions engaged in by it. 


3. In the latter part of 1961, after reading an advertisement in 
a farm magazine, complainant ordered ten steer calves from 
Speers Hereford Farms. In June of 1962, ten calves were de- 
livered. The calves were “uniform” and healthy. They averaged 
substantially less than 300 pounds, the weight represented in the 
advertisement. 


4. In 1963 complainant ordered 20 steer calves from respondent 
with the expectation that the calves would be like the ten calves 
previously received. A down payment of $495 was made by 
complainant. 


5. On June 14, 1963, 20 steer calves were delivered by respond- 
ent at complainant’s farm in Burlington, Wisconsin. The animals 
had been shipped by respondent from Kansas. The balance of the 
purchase price, $1,500, was paid by complainant by certified 
check before he was afforded an adequate opportunity to inspect 
the calves. 

6. The calves delivered were of poor quality. They had ship- 
ping fever and were affected with “pink eye.” Four of the calves 
died wtihin ten days after delivery. A fifth calf died on July 13, 
1963. Complainant incurred expenses for veterinary services 
and medicines in the sum of $28.80 in connection with the 
treatment of the calves delivered. The 15 surviving calves 
averaged 200 pounds, 


7. The complaint was filed within 90 days of the accrual of 
the alleged cause of action. 


CONCLUSIONS 


It is alleged in the complaint that 15 of the calves delivered 
by respondent in June of 1963 “were nowhere near 300 lb aver- 
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age as their advertisement claimed.” The advertisement referred 
to was seen by complainant in a farm magazine in 1961. On the 
basis of the advertisement complainant ordered ten calves in 
1961. The ten calves delivered pursuant to such order weighed 
substantially less than 300 pounds. It appears that when the 
order for the 20 calves was placed by complainant, he did not 
anticipate that such calves would weigh more than those pre- 
viously delivered. Accordingly, it cannot be found that in 
placing the order in 1963 complainant relied on a misrepresenta- 
tion by respondent as to the weight of the calves which would 
be delivered; and reparation may not be awarded on the basis 
of the alleged weight shortage of the 15 calves. 

Complainant also claims reparation with respect to the sickness 
of the herd and the death of five of the calves. However, the 
evidence fails to establish any facts which would support the 
conclusion that respondent violated the Act in this connection. 
Cf. Deardorff v. Rix and Nielsen, 3 A.D. 16 (1944); Tomich v. 
Bailey, 21 A.D. 1352 (1962); and Selle v. Walnut Grove Sales 
Pavilion, 22 A.D. 1112 (1963). In addition, there is no evidence 
establishing that complainant “made an overpayment” of $15.00. 

The complainant in a reparation proceeding under the Act 
has the burden of establishing his claim. Willoughby v. Producers 
Marketing Association, 9 A.D. 707 (1950). On the basis of all 
of the foregoing, it is concluded that complainant did not sustain 
this burden, and the complaint must be dismissed. 


ORDER 


The complaint is hereby dismissed. Copies hereof shall be 
served upon the parties. 


(No. 9813) 


In re MARKET AGENCIES AT ST. LouIS NATIONAL STOCK YARDS. 
P&S Docket No. 3838. Decided May 12, 1965. 


Continuation of rates and charges 


Respondents’ current schedule of rates and charges is continued in effect 
up to and including May 31, 1966. 

Mr. J. Robert Franks for Packers and Stockyards Division, Consumer and 
Marketing Service. Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seqg.). The respondents 
are now operating under an order issued on May 4, 1964 (23 A.D. 
522), continuing in effect to and including May 31, 1965, an 
order issued on May 25, 1962 (21 A.D. 466), which as modified 
by an order issued on September 11, 1962 (21 A.D. 993), author- 
izes assessment of the current temporary schedule of rates and 
charges. 


On April 22, 1965, a petition was filed on behalf of the 
respondents, which as modified by a petition filed on May 6, 1965, 
requests that the current temporary schedule of rates and charges 
be extended to and including May 31, 1966. 


Prior to the issuance of the orders of May 25, 1962, and 
September 11, 1962, authorizing increases in the rates and 
charges, notices of the petitions thereof were published in the 
Federal Register, and, although interested persons were afforded 
an opportunity to indicate a desire to be heard in the matter, no 
interested person notified the Hearing Clerk of a desire to be 
heard. Inasmuch as the present petition does not involve an 
increase of rates and charges lawfully prescribed by the Secre- 
tary or any rates and charges for services not heretofore covered 
by order, it is found that further notice and public procedure 
on this order are unnecessary. 


The Packers and Stockyards Division, Consumer and Market- 
ing Service, by its attorney, filed an answer recommending that 
the petition filed on April 22, 1965, as amended, be granted. 


Since the parties are agreed, the petition filed on April 22, 1965, 
as modified by the petition filed on May 6, 1965, is granted and 
the order of May 25, 1962, as modified by the order of September 
11, 1962, is continued in effect during the life of this order, 


The respondents, which must prepare for and be ready to 
comply with this order on its effective date, desire to have it 
become effective on June 1, 1965. The Packers and Stockyards 
Act provides that orders of this nature shall not become effective 
in less than five days after their date. Undue delay in making 
this order effective may adversely affect the marketing of live- 
stock. Accordingly, good cause is found for making this order 
effective in less than 30 days. 
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This order shall become effective on June 1, 1965, and remain 
in effect to and including May 31, 1966, unless modified or ex- 
tended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 9814) 


BILL PACK AND COTTON JORDON v. CHARLIE ROUSE. P&S Docket 
No. 3345. Decided May 12, 1965. 


Misrepresentation—Rejection—Damages—Resale value 


Where respondent failed to prove that animals did not conform to represen- 
tations, damages resulting from rejection are awarded on basis of 
seller’s claim, the difference between his cost and the resale price plus 
resale expenses and transportation charges. 


. William S. Thornton, Bryan, Texas, for complainant Bill Pack. Com- 
plainant Cotton Jordon pro se. Respondent pro se. Miss Eva S. Reifen- 
berg, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In a complaint filed on April 15, 1964, 
reparation is sought in the sum of $967.10. It is alleged in the 
complaint that respondent agreed to buy 133 head of cattle from 
complainant Bill Pack; that complainant Cotton Jordon trucked 
the cattle from Bryan, Texas, to Limon, Colorado; that the cattle 
were “turned down” by respondent; that complainant Bill Pack 
arranged to have the cattle resold; that said complainant incurred 
a loss in connection with the resale; and that complainant Cotton 
Jordon has not been paid the $497 owed to him with regard to 
the trucking of the cattle. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in the proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served upon respond- 
ent on May 29, 1964. Copies of the investigative report were 
served upon complainant Jordon on June 2, 1964, and upon com- 
plainant Pack on June 1, 1964. 
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Respondent filed an answer denying liability to complainants 
and alleging inter alia that he refused to accept the cattle because 
they were not as represented and, in addition, the invoice price 
was higher than the price previously quoted by complainant Pack. 
Included in the answer was a counterclaim “in the amount of 
$1.50 per head for handling and selling said cattle.” Respondent 
also requested an oral hearing which request was thereafter with- 
drawn by him. 


The proceeding was handled under the shortened procedure 
provided for in sections 202.17 and 202.53 of the rules of practice 
(9 CFR 202.17, 202.53). Complainant Pack filed an opening 
statement of facts. No statement was filed by complainant Jordon 
or by respondent. 


FINDINGS OF FACT 


1. Complainants, Bill Pack and Cotton Jordon, are individuals 
whose address is 2714 Maloney Street, Bryan, Texas. At all times 
material herein, complainant Pack was registered under the Act 
with the Secretary of Agriculture as a market agency. 


2. Respondent Charlie Rouse, Limon, Colorado, is an individual 
who at all times material herein was registered under the Act 
with the Secretary of Agriculture as a market agency and dealer 
doing business as Limon Livestock Sales Company, Limon, 
Colorado. 


8. On or about March 16, 1964, respondent agreed to purchase 
some steers and bull calves from complainant Bill Pack. It was 
further agreed that said complainant was to draw a draft on 
respondent in the amount of the purchase price. The cattle were 
trucked by complainant Cotton Jordon from Bryan, Texas, to 
Limon, Colorado. Thereafter, complainant Pack was advised by 
his bank that the draft had not been paid and that the cattle had 
been rejected. Thereupon, a representative of complainant Pack 
went to Limon and made arrangements for the resale of the cattle. 
The animals were resold at the Limon Livestock Sales Company 
stockyard for the highest price obtainable. 


4- Under the contract, respondent was to pay $12,155.48 for 
the animals to complainant Pack and a trucking expense of $497 
to the trucker. The animals were resold for $11,802.38. In con- 
nection with the resale, complainant Pack incurred an expense of 
$250. 
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5. The complaint was filed within 90 days of the accrual of 
the causes of action. 


CONCLUSIONS 


The record shows that respondent agreed to purchase certain 
livestock in commerce from complainant Pack; and thereafter 
refused to accept the animals and to pay for them, and also re- 
fused to pay the trucker who transported the animals. A fail- 
ure to pay in connection with a purchase of livestock in commerce 
constitutes an unjust practice in violation of the Act unless the 
failure is justified. Hunt v. Stephenson, 22 A.D. 1102 (1963). Cf. 
Daubert v. Fowler Auction Co., 20 A.D. 92 (1961). Respondent 
seeks to justify his rejection of the animals on the grounds that 
complainant Pack misrepresented the animals to him; and that 
the price on the invoice accompanying the animals was higher 
than the price previously quoted by said complainant. Respond- 
ent further asserts that the freight demanded was also higher 
than initially quoted to respondent. 


Respondent has introduced no evidence to establish that the 
animals delivered did not conform to the representations made 
by complainant Pack. The burden of establishing such misrepre- 
sentation was on respondent. John A. Johnson & Sons, Inc. v. 
United States to Use of Baltimore Brick Co., 153 Fed. 2d 534 
(1946) ; Newcomb v. York Ice Machinery Corp., 68 Fed. 2d 314 
(1934). See also, Altsheler v. Heber, 23 A.D. 1507 (1964). 


On the basis of the record it is found that the agreed purchase 
price was $12,155.48, and the agreed freight charge, $497; and 
it is concluded that there was no justification for respondent’s 
failure to pay the agreed sums. The generally accepted measure 
of the seller’s damages in cases such as the instant proceeding, 
is the difference between the contract price and the market price 
at the time of the rejection of the goods by the purchaser, together 
with incidental damages. Where as here there is a resale as 
quickly as practicable and at the highest price obtainable, the 
resale price may be considered as the market price at the time of 
rejection, and the expense incurred in connection with the resale 
may be recovered by the seller as incidental damages. Duesbury 
v. Moog & Greenwald, 3 A.D. 871 (1944). Cf. Kirby & Little 
Packing Co. v. United Fruit & Produce, 16 A.D. 1066, 1071 
(1957) ; Bushwick Commission Co. v. National Produce Co., 19 
A.D. 36, 42 (1960). Accordingly, claim might have been made by 
complainants against respondent for the freight charge and the 
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difference between the contract price and the price for which the 
animals were resold, together with the expense incurred in con- 
nection with the resale, a total of $1,100.10. In this proceeding, 
reparation is sought in the amount of $967.10 on the basis of 
the freight charge and the difference between the cost of the ani- 
mals to respondent Pack and the price for which they were resold, 
plus the expense incurred in connection with the resale. From 
all of the foregoing it is determined that complainants are en- 
titled to at least the relief sought by them; and respondent will 
be ordered to pay as reparation, to complainant Jordon, the 
amount of the agreed upon freight charge, and to complainant 
Pack the sum of $470.10. Respondent’s counterclaim will be dis- 
missed as there is no support in the record for the relief sought 


by him. 
ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant Pack the sum of $470.10 with interest thereon 
at the rate of 5% per annum from April 1, 1964, until paid. 

Within 30 days from the date of this order, respondent shall 
pay to complainant Jordon the sum of $497 with interest thereon 
at the rate of 5% per annum from April 1, 1964, until paid. 

Respondent’s counterclaim is hereby dismissed. 


Copies hereof shall be served upon the parties. 


(No. 9815) 


In re RUSSELL WELLING. P&S Docket No- 3419. Decided May 12, 
1965. 


Bonding requirements—Failure to pay when due—Checks—Records— 
Insolvency—Suspension of registration—Default 


Respondent is ordered to cease and desist from engaging in business under 
the act without the required bond, failing to pay when due for purchased 
livestock and issuing insufficient funds checks in payment of such live- 
stock, is ordered to keep records that fully disclose all transactions in 
his business under the act and is suspended as a registrant for a period 
of 30 days and thereafter until no longer insolvent. 


Mr. Garrett N. Wyss for complainant. Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed April 15, 1965, to which respondent did not file exceptions, 
are adopted as the final decision and order in this proceeding. 


This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. et seq.), 
hereinafter referred to as the act, instituted by a complaint filed 
on November 20, 1964, by the Director, Packers and Stockyards 
Division, Agricultural Marketing Service, United States Depart- 
ment of Agriculture, charging that the respondent’s financial 
condition does not meet the requirements of the act (7 U.S.C. 204) 
and that the respondent has willfully violated sections 312 and 
401 of the act (7 U.S.C. 213, 221) and sections 201.29, 201.30 and 
201.43 of the regulations issued thereunder (9 CFR 201.29, 201.30 
and 201.43). A copy of the complaint and a copy of the rules of 
practice were served upon the respondent on January 4, 1965. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 202.9 of 
the rules of practice (9 CFR 202.9), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint, and, in effect a waiver of oral hearing. Notwithstanding 
such notice, the respondent has not filed an answer. The matter 
was referred to Will Rogers, Hearing Examiner, Office of Hearing 
Examiner, United States Department of Agriculture, for the 
preparation of a report without further investigation or hearing 
pursuant to section 202.9(c) of the rules of practice. 


FINDINGS OF FACT 


1. Respondent, an individual residing at Given, West Virginia, 
is now and was at all times material herein engaged in the busi- 
ness of buying and selling in commerce livestock on his own ac- 
count and is now and was at all times material herein so regis- 
tered with the Secretary of Agriculture. 
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2. The Spencer Live Stock Exchange Co., Inc. stockyard, 
Spencer, West Virginia, the Jackson County Livestock Market, 
Inc. stockyard, Ripley, West Virginia, Buckhannon Stockyards, 
Buckhannon, West Virginia, and Ritchie County Livestock Sales 
Co., Inc., stockyard, Lamberton, West Virginia, hereinafter called 
the stockyards, were at all times material herein posted stock- 
yards subject to the provisions of the act. 


3. Respondent’s surety bond was terminated on April 4, 1964. 
Respondent, on or about March 13, 1964, was notified of such 
termination date and was informed that he would have to furnish 
a new bond if he continued to operate as a livestock dealer in 
commerce after April 4, 1964. Notwithstanding such notice, re- 
spondent has continued to engage in the business of a livestock 
dealer in commerce, buying and selling livestock at the stock- 
yards, without filing and maintaining a reasonable bond or its 
equivalent, as required by the act and the regulations thereunder. 


4- Respondent’s current liabilities exceed his current assets. 
As of October 9, 1964, respondent’s current liabilities exceeded 
his current assets by approximately $4,000. 


5. On or about the dates and in the transactions set forth below, 
respondent purchased livestock in commerce for his own account, 
and failed to pay, when due, the full purchase price of such 
livestock. 


Date No. of 
1963 Head Purchased at Amount 
September 3 11 Farmer’s Livestock Auction Co. $ 698.08 
Marietta, Ohio 
November 11 37 Ritchie County Livestock Sales Co., Inc., 2,951.12 
Lamberton, West Virginia 
1964 
July 15 19 m ” 1,191.63 
July 22 10 4s _ 548.55 


6. On or about the dates and in the transactions set forth 
below, respondent purchased livestock in commerce and in pur- 
ported payment of the purchase price thereof, issued checks which 
were returned by the bank upon which they were drawn because 
of insufficient funds in respondent’s account. 
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Date 

1963 Payee Amount 
October 30 Ritchie County Livestock Sales Co. $2,462.61 
November 6 " " 2,951.12 
November 13 = 2 1,210.65 
November 20 * om 1,822.65 

1964 
May 20 = = 308.97 
May 27 a " 573.89 
June 3 ” " 1,014.87 
June 24 ” _ 751.58 
July 1 ” = 497.57 
July 8 " = 447.76 
July 15 ” = 1,191.63 
July 22 ” ee 548.00 
September 23 Buckhannon Stockyards 631.19 


7. Respondent, during the period from January 1, 1964, until 
October 9, 1964, failed to keep such accounts, records, and memor- 
anda as fully and correctly disclose all transactions involved in 
his business as a dealer under the act, including (a) a general 
ledger of accounts showing assets, liabilities, income, expenses, 
and net worth, (b) a purchase and sales journal showing the 
number of head, weight, price and related expenses, of all live- 
stock bought, sold or otherwise disposed of each business day, (c) 
monthly reconciliations of bank accounts, and (d) cash receipts 
and disbursements journals. 


CONCLUSIONS 


By reason of Finding of Fact 4, the respondent’s financial con- 
dition does not meet the requirements of the act (7 U.S.C. 204). 


By reason of Findings of Fact 3, 5, 6 and 7, the respondent has 
willfully violated sections 312 and 401 of the act (7 U.S.C. 218, 
221) and sections 201.29, 201.30 and 201.43 of the regulations 
(9 CFR 201.29, 201.30 and 201.43)- 


PROPOSED ORDER 


Respondent shall cease and desist from: (1) engaging in busi- 
ness, in commerce, in any capacity for which bonding is required 
under the act and the regulations, without filing and maintaining 
a reasonable bond or its equivalent, as required by the act and 
the regulations; (2) failing to pay, when due, the full purchase 
price of livestock purchased in commerce; and (3) issuing checks 
in payment for livestock purchased in commerce without having 
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and maintaining sufficient funds on deposit in the bank upon 
which they are drawn to pay such checks. 


Respondent shall keep and maintain such accounts, records, and 
memoranda as will fully and correctly disclose all transactions 
involved in his business as a dealer under the act, including: 
(1) a general ledger including accounts showing assets, liabilities, 
income, expenses and net worth; (2) a purchase and sales journal 
showing the number of head, weight, price and related expenses, 
of all livestock bought, sold, or otherwise disposed of each busi- 
ness day; (3) monthly reconciliations of bank accounts, and; 
(4) cash receipts and disbursements journals. 


Respondent is suspended as a registrant under the act for a 
period of 30 days and thereafter until he demonstrates that he is 
no longer insolvent and complies fully with the bonding require- 
ments of the act and the regulations. When respondent demon- 
strates that he is no longer insolvent and has complied fully with 
the bonding requirements of the act and the regulations, a sup- 
plemental order will be issued in this proceeding terminating 
such suspension after the 30-day period. 


Copies hereof shall be served upon the parties and this order 
shall become effective on the sixth day after service hereof upon 


the respondent. 


(No. 9816) 


In re EMPIRE LIVESTOCK MARKETING COOPERATIVE, INC. P&S 
Docket No. 3090. Decided May 14, 1965. 


Market agency—False weighing—Suspension of registration—Scale 
tickets—Records 


Respondent is ordered to cease and desist from weighing livestock at other 
than true and correct weights ascertained in accordance with weighing 
regulations, issuing scale tickets showing such false weights and selling 
livestock and paying consignors on basis of such false weight, is ordered 
to issue scale tickets in accordance with the regulations issued under 
the act and to keep records that correctly disclose the weighing of live- 
stock and is suspended as a registrant under the act for a period of 
20 days which suspension is held in abeyance except with respect to its 
operations at its stockyard at Watertown, New York. 


Mr. Ronald D. Cipolla for complainant. Bryant & Mazza, Ithaca, New York, 
for respondent. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.). The complaint charges 
that the respondent, Empire Livestock Cooperative, Inc., of Ithaca, 
New York, underweighed livestock at its Watertown, New York 
stockyard on November 18, 1963, in specified instances and in 
divers similar transactions from February 26, 1962 through 
November 18, 1963. The complaint also alleges that the respond- 
ent issued scale tickets showing weights less than the true and 
correct weights, kept copies of these scale tickets in its records 
and paid consignors of livestock upon the basis of the incorrect 
weights. 


The complaint charges additionally that respondent issued scale 
tickets which failed to show the names of the buyer and the con- 
signor, the number of head and kind of livestock and the name or 
initials of the person who weighed the livestock. 


The respondent filed an answer denying the short weighing and 
claiming that it had been given permission by a representative 
of the complainant to use the scale tickets alleged in the complaint 
to be deficient. 


An oral hearing was held before Hearing Examiner Jack W. 
Bain, Office of Hearing Examiners, United States Department 
of Agriculture, in Watertown, New York, on May 12 and 13, 1964. 
Ronald D. Cipolla, Office of the General Counsel, Department of 
Agriculture, appeared as counsel for complainant. Frederick B. 
Bryant, of Bryant and Mazza, Attorneys at Law, Ithaca, New 
York, appeared for respondent. Complainant called seven wit- 
nesses and identified 12 exhibits, seven of which were received in 
evidence, one was withdrawn, and objection was sustained to 
four. Respondent called four witnesses and identified 26 exhibits, 
of which two were not offered and 24 were received. After the 
hearing the parties filed suggested findings and briefs, both rec- 
ommending a cease and desist order, and complainant recommend- 
ing a 30-day suspension of respondent’s registration in addition, 
but suspended except as to respondent’s Watertown, New York 
stockyard. The hearing examiner issued a recommended decision 
finding that respondent violated the act substantially as charged 
and proposing the order suggested by complainant. The respond- 
ent filed exceptions to the hearing examiner’s report and oral 
argument upon the exceptions was held before the Judicial Officer 
on March 23, 1965, in Washington, D. C. 
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FINDINGS OF FACT 


1. The respondent, Empire Livestock Marketing Cooperative, 
Inc., is a New York corporation whose address is Savings Bank 
Building, Ithaca, New York. It is, and at all times material herein 
was, a market agency registered under the act to buy and sell live- 
stock in commerce on commission. 


2. Respondent owns and operates, and at all times material 
herein owned and operated, the Empire Livestock Marketing Co- 
operative, Inc. stockyards at Bath, Bullville, Caledonia, Dryden, 
Gouverneur, Lancaster, Oneonta, and Watertown, New York, all 
of which are, and were at all times material herein, posted as sub- 
ject to the act. 


3. At all times material herein, livestock sold at its stockyards 
by respondent were sold at auction by weight on a commission 
basis; sale weights were determined by weighing on scales owned 
by respondent and operated by employees of respondent; the 
weights were recorded on scale tickets by automatic printing 
devices on the scales at the Bath, Caledonia, and Lancaster stock- 
yards, and manually by respondent’s employees at its other stock- 
yards, including that at Watertown; copies of the scale tickets 
were made parts of respondent’s accounts and records; the 
weights ascertained and recorded on the scale tickets determined 
the amounts the purchasers paid to respondent for the livestock 
and the amounts respondent paid to the consignors of the livestock. 


4. The scale used for the weighing here involved at respondent’s 
Watertown stockyard was a Howe Dial Scale, not equipped with 
a printer, having a 3,200-pound capacity, a dial capacity of 2,000 
pounds, and minimum graduations of 5 pounds; and when proper- 
ly balanced it was accurate. 


5. At all times material herein, Raymond V. Hemming was 
respondent’s general manager; and at its Watertown stockyard 
Merlin C. Cable was its market manager, Thomas Oberton was 
its barn manager, Halley Crowe was its auctioneer, and Clifton 
G. LaLone was its weighmaster. 


6. On August 8, 1960, Kenneth F. Grizzell, then a District 
Supervisor for complainant, wrote Mr. Hemming that a complaint 
had been received that livestock was not being weighed to the 
nearest scale graduation at one of respondent’s stockyards, stated 
that the act and regulations thereunder require accurate weighing 
to the nearest graduation, and expressed the hope that Mr. Hem- 
ming would help to eliminate the practice complained of. 





Tr wu + 
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7. When cattle are properly weighed on a scale with gradua- 
tions of 5 pounds, held for a time without receiving food or 
water, and then properly reweighed on the same scale, they will 
normally show a loss in weight from excretory shrink, the amount 
of loss depending upon the length of time between weighings. 


8. On February 14, 1962, Martin E. Gannon, a Livestock Mar- 
keting Specialist for complainant, and Chester J. Peters, another 
employee of complainant, reweighed 53 head of cattle on respond- 
ent’s scale at its Bullville stockyard after they had been weighed 
for sale by respondent’s weighmaster- The scale was properly 
balanced, and the cattle were not fed or watered between the two 
weighings, but 14 of those reweighed appeared to have gained 5 
pounds each, 4 appeared to have gained 10 pounds each, 1 appear- 
ed to have gained 15 pounds, 8 appeared to have lost 5 pounds 
each, 2 appeared to have lost 10 pounds each, 3 appeared to have 
lost 15 pounds each, and 21 appeared to have neither gained nor 
lost. 


9. On February 22, 1962, Mr. Hemming wrote the managers 
of respondent’s stockyards about the investigation at Bullville 
and advised them to review their weighing procedures and to be 
sure that all weighing was accurate to the nearest 5 pounds. 


10. On March 13, 1962, Mr. Grizzell wrote Mr. Hemming by 
certified mail that investigation had disclosed short weighing 
favoring the buyer at respondent’s stockyard at Bullville, that 
such weighing is a violation of the act which should be corrected 
immediately, and that if it should be encountered again at an 
Empire market, it would be necessary to refer the matter to 
Washington for consideration of formal administrative action. 
On March 19, 1962, Mr. Cable wrote Mr. Hemming that he, Cable, 
had read the Grizzell letter. 


11. At all times material herein, it was the practice at respond- 
ent’s Watertown stockyard, in weighing livestock for sale there, 
to weigh to the next lower graduation on the scale when the indi- 
cator on the dial did not get entirely up to and on the next higher 
graduation. When Mr. LaLone began to weigh at Watertown, 
Mr. Cable instructed him to weigh in accordance with this prac- 
tice. LaLone always followed these instructions at Watertown, 
and did so on one occasion when he weighed at respondent’s 
Gouverneur stockyard. 


12. On November 18, 1963, Morgan W. Stephens, an Area Live- 
stock Weights and Scales Specialist of complainant, observed what 
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appeared to be livestock being sold at weights less than the 
weights shown on the scale dial. After the sale, with Mr- Cable’s 
consent, respondent’s employees selected 21 calves and 12 cows 
at random from the 159 calves, 57 cows, and 1 bull that had been 
weighed, and the 33 head were reweighed and the reweights tab- 
ulated by Mr. LaLone and Mr. Stephens. The reweighed animals 
had not had feed or water between the two weighings. The re- 
weigh figures compared with the sale weights as follows: 


Kind Sale Weight Check Weight Gain 

Cow 1270 1275 5 
? 1255 1255 0 
e 965 960 (—)5 
” 925 920 (—)5 
Ps 1280 1280 0 
fs 805 815 10 
. 1255 1265 10 
1085 1095 10 
As 895 900 5 
os 1525 1530 5 
, 1225 1230 5 
me 1265 1275 10 
Calves 65 70 5 
” 90 95 5 
85 85 0 
” 75 80 5 
sa 90 90 0 
” 85 85 0 
g 90 90 0 
Kg 120 125 5 
" 85 85 0 
” 90 90 0 
si 90 95 5 
2 85 85 0 
2 120 120 0 
rr 115 115 0 
u 110 110 0 
- 230 230 0 
= 85 90 5 
4 95 95 0 
” 240 240 0 
Pe 245 250 5 
” 155 155 0 


13. On November 18, 1963, after taking a signed statement 
from Mr. LaLone, Mr. Duane Bieber, a Livestock Marketing Spe- 
cialist of complainant, and Mr. Stephens discussed correct weigh- 
ing procedures with Messrs. Cable, Oberton, and LaLone, and in- 
structed them to weigh livestock to the nearest minimum gradua- 
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tion on the scale. Messrs. Cable and Oberton disagreed with the 
reason for the instruction, saying that they weighed to the next 
lower graduation if the indicator did not rest exactly on a gradu- 
ation. 


14. On November 19, 1963, Mr. Stephens and Mr. Fred Horn, 
the City of Watertown Sealer of Weights and Measures, tested 
the scale at the respondent’s Watertown stockyard, using standard 
testing procedures, and found the scale to be accurate for the 
weighing of livestock. 


15. On November 20, 1963, Mr. Cable instructed Mr. LaLone 
to continue to weigh livestock in accordance with past practice 
at Watertown, Mr- LaLone refused to do so, and was relieved of 
his weighing duties and assigned other duties at the stockyard. 


16. On July 21, 1961, Mr. Grizzell wrote Mr. Hemming that 
Mr. Bieber had visited the Bath Stockyard and found that the 
scale tickets in use there did not fully conform to the requirements 
of the act, and advised him that section 201.49 of the regulations 
sets out the requirements for scale tickets. 


17. During the period here involved, Mr. Gannon requested 
respondent to obtain new scale tickets to comply with the regula- 
tions. 


18. On November 18, 1963, and at other times during the period 
February 26, 1962, through November 18, 1963, respondent issued 
scale tickets which failed to show the name of the buyer or under- 
standable abbreviations thereof, the number of head and kind of 
livestock, and the name or initials of the person who did the 
weighing. 


19. No employee of complainant ever gave his permission for, 
authorized, or accepted as satisfactory to complainant, the issu- 
ance of scale tickets by respondent which failed to show the name 
of the buyer, the number of head and kind of livestock, or the 
name or initials of the person who did the weighing. 


CONCLUSIONS 


The respondent admits that it followed the practice at its 
Watertown stockyard of weighing livestock to the lower five- 
pound graduation on the scale when the indicator did not com- 
pletely reach the next five-pound graduation. Under this practice, 
for example, a calf weighing 8434, pounds would be sold at a 
weight of 80 pounds. Respondent concedes that an order should 
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be entered commanding respondent to cease and desist from 
weighing livestock at other than true and correct weights and 
from issuing scale tickets showing weights other than the true 
and correct weights. 


The respondent also agrees that it should be ordered to make 
and issue scale tickets showing fully and accurately all the infor- 
mation required by § 201.49 of the regulations under the act 
(9 CFR 201.49) and to keep records, accounts and memoranda 
correctly disclosing its weighing of livestock. 


The complainant and the hearing examiner recommend, in addi- 
tion to cease and desist orders, that respondent be suspended as a 
registrant under the act for 30 days with respect to its operations 
at the Watertown stockyard. Respondent argues that no sanction 
of suspension be ordered because none is warranted. 


It is clear that respondent knew that its practice of weighing 
to the lower five-pound graduation, which had been in use prior 
to respondent’s yards coming under the jurisdiction of the act in 
1960, was in violation of the act and the regulations.: As seen 
from Findings of Fact 6 and 10, respondent was notified several 
times to this effect. Respondent knew too (Tr. p. 225) that this 
practice was prohibited by New York State law.? Nevertheless, 
respondent’s Watertown manager, Cable, persisted in following 
the practice and even insisted, as shown by Findings of Fact 13 
and 16, that it would continue to do so after being informed by 
complainant’s representatives on November 13, 1963, as to the 
requirements of the regulations. Cable denied that he took this 
position with complainant’s representatives and that he instructed 
weighmaster LaLone to continue the practice but the hearing 
examiner believed LaLone rather than Cable. It is hard to con- 
ceive that respondent’s management did not know that this prac- 
tice was followed at Watertown since the general manager visited 
Watertown four or five times a year (Tr. p. 243) and had field 
supervisors to assist him. But at any rate, it was the responsi- 
bility of the general management to know whether or not re- 
spondent’s yards were complying with the requirements of law 





1“§ 201.71. Accurate Weights. Each stockyard owner, market agency, dealer or licensee 
who weighs livestock . . shall install, maintain and operate the scales used for such weigh- 
ing so as to insure accurate weights .. .’”’ (9 CFR 201.71). 

“$ 201.738-1(e) (3). . . . Each draft of livestock must be weighed accurately to the nearest 
minimum graduation.” (9 CFR 201.78-1(e) (3)). 

2 Agricultural and Markets Law § 193-g. “All farm animals sold or offered for sale by live 
weight shall be accurately weighed to the nearest multiple of five pounds. ... (effective 
July 1, 1960).” 
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in the weighing of livestock. Section 403 of the act (7 U.S.C. 223) 
makes the act of an agent the act of the principal. 


Moreover, while the hearing examiner concluded in his recom- 
mended decision that the admitted weighing practice together 
with respondent’s general attitude, was sufficient to sustain the 
requested sanction without passing on other forms of short weigh- 
ing in issue, he did find (Finding of Fact 12) that 4 of the 12 
cows reweighed at Watertown weighed 10 pounds more than the 
sales weights although the check weights should have been less 
than the sales weights. 


These variances cannot be explained by the mere weighing to 
the lower five-pound graduation. Respondent put on a 74-year- 
old witness to testify that he put his toe on the scale during the 
reweighs at Watertown as a joke to bother the weighmaster. This 
testimony is incredible and cannot justify discrepancies of 10 
pounds in the case of cows, 5 pounds in the case of calves and 
no discrepancies at all on some reweighs. 


We conclude with the complainant and the hearing examiner 
that something more in the way of sanction than cease and desist 
orders is indicated by the facts and circumstances of the case but 
we believe we should order in effect a suspension of respondent 
as a registrant at the Watertown yards for 20 days instead of the 
30 days recommended: 


The short weighings disclosed constitute violations of sections 
307 and 312(a) of the act and sections 201.71 and 201.73-1(e) (3) 
of the regulations under the act. The keeping of the copies of 
the scale tickets carrying the incorrect weights instead of the 
correct weights constituted a violation of section 401 of the act. 


The issuance of scale tickets not supplying the information 
required by section 201.49 of the regulations* was in violation 
of this section of the regulations and section 307 and 312(a) of 
the act. 





3 “§ 201.49 Requirements regarding scale tickets evidencing weighing of livestock ... 
When livestock . . . is weighed for purposes of purchase or sale, a scale ticket shall be issued 
which shall show the name of the agency performing the weighing service, the date of the 
weighing, the number of the scale or other information identifying the scale upon which 
the weighing is performed, the name of the seller, the name of the buyer, and the name of 
the consignor, or understandable abbreviations of such names. In the case of livestock, in 
addition to the information referred to in this section, the scale ticket shall show the number 
of head, kind, and actual weight of the livestock, the amount of dockage, if any, and the 
name or initials of the person who weighed the livestock. .. .” 
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ORDER 


Respondent, its officers, representatives, agents and employees, 
directly or through any corporate or other device shall cease and 
desist from engaging in the following activities in commerce: 


(1) weighing livestock at other than the true and correct 
weight ascertained in accordance with the weighing regulations 
under the act; (2) issuing scale tickets showing weights other 
than such true and correct weights, and (3) selling any livestock 
or paying consignors the proceeds of the sale of livestock on the 
basis of false and incorrect weights. 


Respondent, when weighing livestock for purposes of sale, shall 
make and issue scale tickets which fully and accurately show all 
the information required by section 201.49 of the regulations 
(9 CFR 201.49). 


Respondent shall keep accounts, records, and memoranda which 
correctly disclose the weighing of livestock in its business subject 
to the act. 


Respondent is suspended as a registrant under the act for a 
period of 20 days. However, except with respect to respondent’s 
operations at its stcckyard at Watertown, New York, this sus- 
pension shall be held in abeyance and not become effective unless 
it is found, after opportunity for a hearing, that respondent has 
again violated the act within six months from the effective date 
of this order. 


The provisions of this order, except with respect to the suspen- 
sion ordered, shall become effective on the sixth day after service 
of a copy hereof upon respondent. The suspension of respondent 
as a registrant under the act with respect to its activities at the 
Watertown yard shall become effective on the 30th day after such 
service upon respondent. 


(No. 9817) 


In re CORNELIUS C. Hor. P&S Docket No. 3407. Decided May 14, 
1965- 


Suspension terminated 


Decision by Thomas J. Flavin, Judicial Officer 
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SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued on February 17, 1965, suspending 
respondent as a registrant under the Act until respondent com- 
plies with the bonding requirements of the Act and the regula- 
tions issued thereunder. Complainant has now recommended that 
a supplemental order be issued terminating the suspension of 
respondent as a registrant under the Act as respondent has fur- 
nished a bond which meets the requirements of the Act and the 
regulations issued thereunder. 


Accordingly, the suspension of respondent as a registrant under 
the Act in the order of February 17, 1965, is hereby terminated. 
Such order shall remain in full force and effect in all other 
respects. 


Copies hereof shall be served upon the parties. 


(No. 9818) 


In re JOHN MORRELL & Co. P&S Docket No. 3500. Decided May 
17, 1965. 


Packer—Gifts in sales promotion campaign—Cease and desist—Consent 


Respondent is ordered to cease and desist from sponsoring or conducting 
any sales promotion program under which it offers or gives personal 
gifts of more than nominal value to officers or employees of retail food 
stores, or to the stores which gifts may be utilized for personal use of 
any officer or employee other than in the course of the store’s business, 
based upon the volume of refrigerated processed meat products pur- 
chased from respondent. The order contains the conditions under which 
respondent may obtain a modification thereof after July 1, 1966. 


Mr. Robert R. Kimmel for complainant. Mr. Charles L. Stewart, Jr., and 
‘Mr. Edward J. Grier, Chicago, Ill., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act, instituted by a complaint filed on April 
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5, 1965, by the Director, Packers and Stockyards Division, Con- 
sumer and Marketing Service, United States Department of Agri- 
culture. The complaint alleges that John Morrell & Co. violated 
various provisions of the Act in connection with certain sales 
promotion programs continuously sponsored and conducted by 
it since February, 1963. 


On May 11, 1965, John Morrell & Co. filed an answer in which 
it states (1) that it is a packer subject to the provisions of the 
Packers and Stockyards Act, 1921, as amended, (2) that it is 
engaged in the business of manufacturing and selling meat and 
meat food products in commerce, (3) that it waives oral hearing, 
the report of the Hearing Examiner, and the inclusion in the final 
order of the Secretary of Agriculture of any findings of fact other 
than those set forth in paragraphs 1 through 3 of its answer, (4) 
that it consents to the entry of a specified order, which order shall 
have the same force and effect as if entered after full hearing and 
shall become effective on July 1, 1965, (5) that its answer is for 
settlement purposes only and does not constitute an admission by 
respondent that it has violated the Act and evinces a willingness 
of respondent to cooperate with the Department in bringing about 
certain changes in marketing practices, (6) that its answer is 
made with the understanding that the order consented to relates 
only to the types of sales promotion programs referred to in 
paragraph VI of the complaint and shall not be construed as 
applying to, nor passing upon the merits of, programs or activi- 
ties not involved in this proceeding, such as the payment or grant- 
ing of anything of value by respondent to any of its retail food 
store customers for promotional services or facilities furnished 
by any such customer, or the furnishing of promotional services 
or facilities by respondent to any such customer, in connection 
with the retail sale of refrigerated processed meat products manu- 
factured, sold or offered for sale by respondent, and (7) that the 
complaint may be used to construe the order. Complainant has 
recommended that the order consented to by John Morrell & Co. 
be entered. Complainant states in its recommendation that in 
view of the novel issues in this proceeding complainant believes 
that a provision for subsequent modification, included by respond- 
ent as an essential part of the order consented to, is appropriate 
in this proceeding. 
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FINDINGS OF FACT 


1. John Morrell & Co., hereinafter referred to as the respond- 
ent, is a corporation organized and existing under the laws of 
the State of Maine, with its general offices located at 208 South 
LaSalle Street, Chicago, Illinois. 


2. Respondent is now, and was at all times material herein, a 
packer within the meaning of that term as defined in the Packers 
and Stockyards Act, 1921, as amended. 


3. Respondent is now, and was at all times material herein, 
engaged in the business of manufacturing and selling meat and 
meat food products in commerce. 


CONCLUSIONS 


Section 202.5(b) of the rules of practice governing proceedings 
under the Act provides: 


§ 202.5 Stipulations and consent orders ... (b) Consent 
Order. At any time after the issuance of the moving paper 
and prior to the hearing in any proceeding the Secretary, in 
his discretion, may allow the respondent to consent to an 
order. In so consenting, the respondent must submit, for 
filing in the record, a stipulation or statement in which he 
admits at least those facts necessary to the Secretary’s jur- 
isdiction and agrees that an order may be entered against 
him. Upon a record composed of the complaint and the stipu- 
lation or agreement consenting to the order, the Secretary 
may enter the order consented to by the respondent, which 
shall have the same force and effect as an order made after 
oral hearing. 


The answer filed by John Morrell & Co. comes within the pro- 
visions of the above section and may serve as the basis for the 
entry of a consent order. The facts stated by John Morrell & Co. 
are set forth in the findings of fact and are sufficient to subject 
John Morrell & Co. to the jurisdiction of the Secretary of Agri- 
culture under the provisions of the above section. 


John Morrell & Co. has agreed to the entry of a specified cease 
and desist order and complainant has recommended that the order 
consented to by John Morrell & Co. be entered. Accordingly, the 
order will be issued. 
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ORDER 


Respondent John Morrell & Co., a corporation, by its officers, 
directors, agents, and employees, in or in connection with the 
sale and distribution in commerce of refrigerated processed meat 
products, such as bacon, hams, sausage, frankfurters, and lunch 
meats, shall cease and desist from sponsoring or conducting any 
sales promotion program under which: 


1. any officer, agent, or employee of any of its retail food 
store customers is offered or given any personal gift of 
more than nominal value, or 

2. any of its retail food store customers is offered or given 
any personal gift of more than nominal value which is 
intended to be, or which respondent has reason to believe 
will be, utilized for, or devoted to, the personal use of any 
officer, agent, or employee of such customer other than in 
the business of such customer, 

conditioned upon the amount of respondent’s refrigerated proc- 
essed meat products purchased by such customer. 


In addition to any and all other rights to obtain modification 
or termination of this order which respondent may have, this 
order shall be modified, on application or applications of respond- 
ent filed at any time after the expiration of one year from the 
effective date hereof, to eliminate any stricture, limitation, or 
requirement herein contained which is not then applicable to 
similar activities and conduct of all other packers subject to the 
jurisdiction of the Secretary of Agriculture under the Packers 
and Stockyards Act, 1921, as amended, as evidenced by any final 
court decision or any order, rule, regulation, or change of policy 
under the Packers and Stockyards Act, 1921, as amended. 

This order shall become effective on July 1, 1965. 


(No. 9819) 


In re HARRY L. NEVERETT, ROBERT H. NEVERETT, AND WILLIAM J. 
NEVERETT, d/b/a H. L. NEVERETT AND SONS. P&S Docket No. 
3501. Decided May 17, 1965. 


Market agency—Insolvency—Shippers’ proceeds—Checks—Accounts 
of sale—Suspension of registration—Consent 


Respondents are ordered to cease and desist from operating under the 
act while insolvent, using shippers’ proceeds for unauthorized purposes, 





~ 
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issuing insufficient funds checks in payment of purchased livestock and 
issuing untrue or incomplete accounts of sale, are ordered to establish 
a separate account for shippers’ proceeds and are suspended as regis- 
trants under the act for a period of 90 days and thereafter until no 
longer insolvent. 


Mr. Jerome S. Ducrest for complainant. 
Mr. Francis H. Neverett, Plattsburgh, N. Y., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seg.). The Com- 
plaint filed by the Director, Packers and Stockyards Division, 
Consumer and Marketing Service, on April 5, 1965, charges re- 
spondents with failing to meet the financial requirements of the 
Act and with various violations of the Act and the regulations. 
Respondents, in their answer, admit the jurisdictional allegations 
of the Complaint and further admit that the Secretary of Agricul- 
ture has jurisdiction in this matter, waive oral hearing and the 
report of the Hearing Examiner, and consent to the issuance of 
a specified order requiring respondents to cease and desist from 
the practices complained of in the Complaint and suspending 
respondents’ registration for a period of 60 days and thereafter 
until they demonstrate that they are no longer insolvent. Com- 
plainant has recommended that the order agreed to by respond- 
ents be issued. 


FINDINGS OF FACT 


Respondents, during the period from June 1 through November 
30, 1964, were registered with the Secretary of Agriculture as a 
market agency to sell livestock on a commission basis at the H. L. 
Neverett and Sons stockyard, Chazy, New York, and as a dealer 
to buy and sell livestock for their own account in commerce. Re- 
spondents, during said period, were subject to the jurisdiction 
of the Secretary of Agriculture with respect to the matters cov- 
ered by this order. 


CONCLUSIONS 


Section 202.5(b) of the Rules of Practice Governing Proceed- 
ings under the Packers and Stockyards Act provides as follows: 


§ 202.5 Stipulations and consent orders ... (b) Consent 
order. At any time after the issuance of the moving paper 
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and prior to the hearing in any proceeding the Secretary, 
in his discretion, may allow the respondent to consent to an 
order. In so consenting, the respondent must submit, for 
filing in the record, a stipulation or statement in which he 
admits at least those facts necessary to the Secretary’s jur- 
isdiction and agrees that an order may be entered against 
him. Upon a record composed of the complaint and the stip- 
ulation or agreement consenting to the order, the Secretary 
may enter the order consented to by the respondent, which 
shall have the same force and effect as an order made after 
oral hearing. 


The facts admitted by the respondents and set forth in the Find- 
ings of Fact are sufficient to subject them to the jurisdiction of 
the Secretary of Agriculture under the provisions of the above 
section. 


Inasmuch as respondents have agreed to a consent disposition 
of this case and complainant has recommended that an order be 
issued requiring respondents to cease and desist from the prac- 
tices complained of as set forth in respondents’ answer and sus- 
pending respondents’ registration under the Act, the order agreed 
to will be issued. 


ORDER 


Respondents shall cease and desist from: 


(1) Operating as a market agency or as a dealer in commerce 
while their current liabilities exceed their current assets; 


(2) Using funds received from the sale, in commerce, of live- 
stock consigned to them for sale on a commission basis for pur- 
poses of their own and purposes other than the payment of lawful 
marketing charges and the remittance of net proceeds to shippers; 


(3) Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining on deposit in the bank 
upon which such checks are drawn sufficient funds to pay such 
checks; and 


(4) Issuing accounts of sale which fail to give a full, true, and 
correct accounting of sales of consigned livestock by respondents, 
including the correct name of the purchasers of the livestock and 
the sale weight and sale price per pound or per head. 
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Respondents shall deposit the gross proceeds received from the 
sale of livestock consigned to them on a commission or agency 
basis in a bank account separate from the general or private ac- 
counts in which respondents’ own funds are deposited and such 
proceeds account shall be designated “Custodial Account for Ship- 
pers’ Proceeds” or by a similar identifying designation. Such ac- 
count shall be drawn upon only for the purposes for which ship- 
pers’ proceeds may properly be used, as set forth in section 201.42 
of the regulations. 


Repondents are suspended as registrants under the Act for a 
period of 60 days and thereafter until they demonstrate that they 
are no longer insolvent. When respondents demonstrate that they 
are no longer insolvent, a supplemental order will be issued in this 
proceeding terminating this suspension after the 60-day period. 


This order shall become effective six days after service. 


Copies hereof shall be served upon the parties. 


(No. 9820) 


In re WINFIELD LIVESTOCK AUCTION, INC. P&S Docket No. 3459. 
Decided May 17, 1965. 


Market agency—Rate schedule—Accounts of sale—Shippers’ proceeds— 
Records—Insolvency—Suspension of registration—Consent 


Respondent is ordered to cease and desist from charging a greater or less 
or different compensation than those specified in the rate schedule, using 
shippers’ proceeds for unauthorized purposes and issuing untrue or in- 
complete accounts of sale, is ordered to keep records that fully disclose 
all transactions in its business under the act and to establish a separate 
account for shippers proceeds and is suspended as a registrant under 
the act for a period of 30 days and thereafter until no longer insolvent. 


Mr. Samuel J. Harris for complainant. Mr. C. T. ‘Tad’ Sanders, Kansas 
City, Mo., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
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plaint filed January 22, 1965, by the Director, Packers and Stock- 
yards Division, Agricultural Marketing Service, United States 
Department of Agriculture, charging respondent with being in- 
solvent within the meaning of the Act (7 U.S.C. 204) and with 
violating certain provisions of the Act and the regulations there- 
under (9 CFR 201.1 et seq.). 


A recent investigation by the Packers and Stockyards Division 
disclosed that respondent is no longer engaged in business as a 
market agency in commerce and that respondent has leased the 
facilities formerly used in its market agency operations. 


On April 15, 1965, respondent filed an amended answer in which 
it admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the issu- 
ance of a specified order with findings of fact and conclusions 
based on the allegations of the complaint. Complainant has recom- 
mended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Winfield Livestock Auction, Inc. stockyard, Winfield, Kansas, 
hereinafter referred to as the stockyard, is now and was at all 
times material herein, a posted stockyard subject to the provisions 
of the Act. 


2. Respondent, Winfield Livestock Auction, Inc., a corporation, 
whose business address is Winfield, Kansas, was at all times 
material herein, engaged in business as a market agency, selling 
livestock in commerce on a commission basis. 


3. Respondent is registered with the Secretary of Agriculture 
as a market agency under the Act and at all times mentioned 
herein was so registered. 


4. Respondent’s current liabilities exceed its current assets. 
As of October 31, 1964, respondent’s current liabilities exceeded 
its current assets by approximately $95,428.77. 


5. Respondent, during the month of October 1964, used funds 
received as proceeds from the sale of livestock consigned to it for 
sale on a commission basis for purposes of its own and for pur- 
poses other than the payment of lawful marketing charges and 
the remittance of net proceeds to shippers, thereby endangering 
the faithful and prompt accounting therefor and payment of the 
portion thereof due the owners or consignors. As of October 31, 
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1964, respondent had outstanding checks in the amount of $107,- 
252.06 which checks had been issued to consignors as payment of 
net proceeds from the sale of consigned livestock. Respondent 
had, with which to offset such oustanding checks, a bank balance 
of $2,173.91 and deposits in transit of $62,067.98 or a total of 
$64,241.81, leaving a deficit balance of $43,010.17. 


6. Respondent, on or about the dates and in the transactions 
listed below, submitted accounts of sale to consignors of the live- 
stock, which accounts of sale failed to show the true and correct 
names of the purchasers. Respondent retained copies of such 
accounts of sale as a part of its records. 


Date No. of Name Shown Correct Name 
1964 Consignor Head on Account of Purchaser 
Oct. 3 Clifton Cobbin 3 “49” Sheneman Packing Co. 

3 Clifton Cobbin 2 “a0” W. A. Delair 

10 G. B. Lydick 3 “100” Richard Wooddell 

17 Gary Cranston 9 “18”,“19” Hazzard Brothers 

17 Charles Tanner 2 “a Winfield L.S. Auction 

17 ” « 4 “20” W. A. Delair 

17 = ” 1 “a W. D. Delair 

17 - 7 “RJ” R. J. Warren 

17 " ss 3 “18 Hazzard Brothers 

31 T. N. Pearson 5 “100” D&W Cattle Co. 

31 Chas. Elam 1 5 Winfield L.S. Auction 

31 ” 3 “19”, “20” W.A. Delair 


7. Respondent, at the stockyard, on or about the dates and in 
the transactions set forth below, failed to charge to and collect 
from the consignors or sellers of livestock, the correct and full 
amount of the marketing and commission charges specified in 
respondent’s rate schedule, which it had filed with the Secretary 
of Agriculture pursuant to section 306(a) of the Act (7 U.S.C. 
207(a)) and which was in effect at the time of such transactions. 


Date No. of Actual Charges 
1964 Consignor Head Charges Specified 
Oct. 3 O. W. Cattle Co. 174 $186.04 $372.08 
24 W.L.A. (Special) 105 None 296.28 
24 Ks " 208 _ 139.29 
24 Doyle Eaff 127 oe 192.81 
24 R. Griffin 208 " 301.29 
24 O. W. Cattle Co. 88 ” 201.12 
CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 4, it is con- 
cluded that respondent is insolvent within the meaning of the Act 
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(7 U.S.C. 204) and by reason of the facts set forth in Findings 
of Fact 5, 6, and 7, it is concluded that respondent has wilfully 
violated sections 305, 306(f), 307, 312(a) and 401 of the Act 
(7 U.S.C. 206, 207(f), 208, 213(a), 221), and sections 201.40, 
201.41, 201.42 and 201.43 of the regulations (9 CFR 201.40, 201.41, 
201.42, 201.43). 


Complainant has recommended that the order consented to by 
respondent be issued. The order will be issued. 


ORDER 
Respondent shall cease and desist from: 


(1) Charging, demanding or collecting a greater or less or dif- 
ferent compensation for stockyard services furnished by it at 
a posted stockyard than the rates and charges specified in the 
schedule of charges filed with the Secretary of Agriculture and 
in effect at the time such rates or charges are collected or assessed ; 


(2) Making such use of funds received as proceeds from the 
sale of livestock handled on a commission basis as would in any 
manner endanger or impair the prompt and faithful accounting 
therefor, and payment of such portions thereof as may be due 
the consignor, shipper, or other person entitled thereto; 


(3) .Issuing accounts of sale to consignors of livestock which 
fail to show the true and correct names of the purchasers. 


Respondent is hereby ordered and directed to: 


(1) Prepare and keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in its busi- 
ness as a market agency subject to the Act, including, among 
other things, copies of accounts of sale which show the full and 
correct names of the purchasers. 


(2) Deposit the gross proceeds from the sale of livestock on 
a commission basis in a separate bank account designated as 
“Custodial Account for Shippers’ Proceeds,” or by some similar 
designation, and maintain such account in conformity with the 
provisions of section 201.42 of the regulations (9 CFR 201.42). 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until it demonstrates that it is 
no longer insolvent. When respondent demonstrates that it is no 
longer insolvent, a supplemental order will be issued in this pro- 
ceeding terminating the suspension after the 30-day period. 
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This order shall become effective on the sixth day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 9821) 


In re B. & B. LIVESTOCK AUCTION YARD, INC. P&S Docket No. 
3084. Decided May 19, 1965. 


Market agency—Records—Employment of dealers—Selling consigned 
livestock to employees—Shippers’ proceeds—Insolvency—Cease and desist 


Respondent is ordered to cease and desist from operating while insolvent, 
using shippers’ proceeds for unauthorized purposes, employing a sep- 
arately registered dealer and selling consigned livestock on speculative 
basis to employees, is ordered to establish a separate account for ship- 
pers’ proceeds and to keep records that fully disclose all transactions 
in its business under the act. 


Mr. John S. Griffin for complainant. Respondent pro se. 
Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed January 29, 1964, by the 
Acting Director, Packers and Stockyards Division, Agricultural 
Marketing Service (presently Consumer and Marketing Service), 
United States Department of Agriculture. Respondent is charged 
with failing to meet the financial requirements of the act, en- 
gaging in business as a market agency while it failed to meet 
such financial requirements, using funds received from the sale 
of consigned livestock for purposes of its own, employing a regis- 
tered dealer as its auctioneer, permitting its auctioneer and presi- 
dent to purchase consigned livestock, failing to keep adequate 
records and disposing of scale tickets without written permission, 
in violation of the act and the regulations issued thereunder. A 
copy of the complaint and a copy of the rules of practice were 
served upon respondent February 6, 1964. 


Respondent filed an answer February 18, 1964 denying, in 
effect, the material allegations of the complaint or contending 
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that it had no knowledge of the requirements of the Act. An oral 
hearing was held in Modesto, California, August 11, 1964, before 
Jack W. Bain, Hearing Examiner, Office of Hearing Examiners, 
United States Department of Agriculture. At the hearing, com- 
plainant was represented by John S. Griffin, Office of the General 
Counsel, and respondent’s president and secretary-treasurer were 
present and testified on its own behalf. After the hearing, com- 
plainant filed a brief. On February 10, 1965, the hearing exam- 
iner filed a report recommending that respondent be found to have 
violated the act substantially as charged, be ordered to cease 
and desist from such violations, to keep records which fully and 
correctly disclose all transactions involved in its business and to 
maintain a shippers’ proceeds account in conformity with the 
regulations issued pursuant to the act, and be suspended as a 
registrant under the act until it demonstrates that it conforms to 
the financial requirements of the act. No exceptions to the hear- 
ing examiner’s report were filed. 


FINDINGS OF FACT 


1. Respondent, B. & B. Livestock Auction Yard, Inc., is a cor- 
poration organized and existing under the law of the State of 
California whose address is 3113 Crows Landing Road, Modesto, 
California. At all times material herein, respondent engaged in 
business as a market agency within the meaning of the act, selling 
livestock in commerce on a commission basis at the B. & B. Live- 
stock Auction Yard, Inc. stockyard, Modesto, California, a stock- 
yard posted under the act. 


2. As of October 31, 1963, respondent’s current liabilities ex- 
ceeded its current assets by approximately $10,851, as of Novem- 
ber 19, 1963, by approximately $13,044 and as of August 9, 1964, 
by approximately $1,743. 


8. During the period October 31 to November 19, 1963, re- 
spondent operated as a market agency in commerce at the stock- 
yard, selling livestock there on a commission basis while its cur- 
rent liabilities exceeded its current assets. 


4. During October and November 1963 respondent used funds 
received as proceeds from the sale of livestock sold by it in com- 
merce on a commission basis for purposes of its own and purposes 
other than the payment of lawful marketing charges and remit- 
tance of net proceeds to shippers, thereby endangering the faith- 
ful and prompt accounting for shippers’ proceeds and the pay- 
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ment of sums due the owners or consignors of livestock. As of 
October 31, 1963, respondent had outstanding checks to consignors 
of livestock totalling $34,733.21, with a bank account to offset 
such checks of $15,724.90, plus current proceeds receivable of 
$10,918.17, leaving a deficit of $8,090.14. As of November 19, 
1963, there was such a deficit of $6,428.19. 


5. During the period September 18 to November 13, 1963, re- 
spondent employed as auctioneer, for its market agency operations 
at the stockyard, an independently operating and separately reg- 
istered livestock dealer, Tony B. Machado. 


6. During the period September 18 through November 13, 
1963, respondent permitted its auctioneer, Tony B. Machado, to 
purchase at its weekly auctions for his personal account a total 
of 97 head of livestock sold by it on a consignment basis for the 
total sum of $9,892.32. 


7. During the period July 31 through November 20, 1963, re- 
spondent permitted its president, Don E. Brumley, to purchase 
at its weekly auctions for his personal account at least 196 head 
of livestock sold by it on a consignment basis for the total sum 
of $23,355.31. 


8. Respondent failed to keep accounts, records and memoranda 
in connection with its business as a market agency under the act 
which fully and correctly disclosed all transactions involved in 
such business in that it failed during the period August 28 to 
November 19, 1963, to keep cash disbursements (except for a 
short period in August and September) and receipts journals, 
and a general ledger of accounts showing assets, liabilities, in- 
come, expenses, and net worth. 


9. During the period July 31 to November 19, 1963, respondent 
destroyed or disposed of scale tickets it had received in its busi- 
ness transactions under the act without the written consent to 
do so required by section 201.50 of the regulations. 


CONCLUSIONS 


Respondent’s continued operation in business as a market 
agency when it failed to meet the financial requirements of the 
act, as set forth in Finding of Fact 3, constitutes a violation of 
section 312(a) of the act (7 U.S.C. 213(a)).1 See, e.g., In re 

1 The hearing examiner did not find that respondent is presently insolvent (see 7 U.S.C. 


204) and we refrain from doing so due to the unique circumstances herein, including the 
fact that respondent has been out of business for an extended period. 
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Southern Buyers, Inc., 14 A.D. 811 (1955); In re Martin Live- 
stock Sales, Inc., 21 A.D. 1211 (1962). In addition, the use of 
shippers’ proceeds for unauthorized purposes, as set forth in 
Finding of Fact 4, constitutes a violation of sections 307 and 
312(a) of the act (7 U.S.C. 208 and 213(a)) and sections 201.40 
and 201.41 of the regulations issued thereunder (9 CFR 201.40 
and 201.41).? See, e.g., In re W. I. Bowman, d/b/a Captial Stock 
Yards, Camden Stockyards, and Tri-County Stock Yards, 23 A.D. 
1074 (1964). Further, respondent also violated sections 307 and 
312(a) of the act and sections 201.66 and 201.57(a) of the regu- 
lations issued thereunder by reason of the employment of a sep- 
arately registered and operating dealer as its auctioneer and by 
allowing the auctioneer and its president to buy consigned live- 
stock. In re Cache Valley Livestock Auction, 22 A.D. 359 (1963). 
Respondent also violated section 401 of the act (7 U.S.C. 221) and 
section 201.50 of the regulations issued thereunder by reason of 
the facts set forth in Findings of Fact 8 and 9. Respondent should 
be ordered to cease and desist from the violations of section 
312(a) found herein, to keep accounts, records and memoranda 
which fully disclose all transactions involved in its business under 
the act, and to maintain a shippers’ proceeds account in accord- 
ance with the regulations issued pursuant to the act. 


ORDER 


Respondent, its officers, agents, and employees, directly or in- 
directly, shall cease and desist from: 


(1) operating as a market agency in commerce while its cur- 
rent liabilities exceed its current assets; 


(2) using proceeds from the sale of livestock on a commission 
basis in commerce for purposes other than the payment of lawful 
marketing charges, compensation due it for its services, and the 
remittance of net proceeds to shippers; 


(3) employing an independently operating and separately reg- 
istered dealer in furnishing its services in commerce at posted 
stockyards; and 


(4) permitting an employee or officer to purchase on a specu- 
lative basis livestock sold by it on consignment in commerce. 


2 While the examiner found that the improper use of shippers’ proceeds also violated section 
304 of the act (7 U.S.C. 205), we make no such finding as the complaint does not so allege. 
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Respondent shall deposit the gross proceeds received from the 
sale of livestock on a commission basis in commerce in a separate 
bank account designated as “Custodial Account for Shippers’ Pro- 
ceeds,” or by a similar identifying designation, and shall not with- 
draw funds therefrom for any purposes except those for which 
shippers’ proceeds may be properly used as set forth in section 
201.42 of the regulations issued pursuant to the act (9 CFR 
201.42). 


Respondent shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in its business 
under the act, including cash receipts and disbursements journals, 
and a general ledger of accounts showing assets, liabilities, in- 
come, expenses, and net worth and respondent shall retain scale 
tickets and other records required to be kept under the act in 
accordance with the provisions of section 201.50 of the regula- 
tions issued pursuant to the act (9 CFR 201.50). 


This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 9822) 


HUMBOLDT LIVESTOCK COMMISSION Co., INC. v. H. J. POEPPEL AND 
GETTYSBURG LIVESTOCK SALES Co. P&S Docket No. 3398. De- 
cided May 19, 1965. 


Novation—Consignment—Minimum price—Stockyard services 


Where original contract of purchase of cattle rescinded and new agreement 
made for consignment to complainant for sale, with minimum price 
stipulated which could not be obtained resulting in return of cattle to 
respondents, respondents liable to complainant for stockyard services 
furnished in accordance with rates in effect at stockyard. Coniplainant 
not entitled to transportation charges not paid by it and attorney fees 
not recoverable. 


Mr. H. A. Stoebe, Humboldt, Iowa, for complainant. Mr. Joe H. Neumayr, 
Gettysburg, S. Dak., for respondents. Mr. George R. Springborg, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In a complaint filed on February 20, 1964, 
and an amended complaint filed on August 17, 1964, complainant 
seeks reparation from respondents on the basis of stockyard serv- 
ices furnished and expenses incurred in connection with the 
handling of 198 head of cattle. 


Copies of the complaint and the investigative report, prepared 
by the Packers and Stockyards Division of the Department and 
filed in the proceeding pursuant to section 202.40 of the rules of 
practice (9 CFR 202.40), were served upon respondents Charlton 
Califf and H. J. Poepple, respectively, on September 22, 1964. A 
copy of the investigative report was served upon complainant on 
September 21, 1964. 


On October 9, 1964, respondent H. J. Poeppel requested an oral 
hearing and filed an answer. It is alleged in the answer that the 
cattle in question were purchased by respondent Poeppel pursuant 
to an order by complainant; that complainant refused to accept 
the cattle asserting they were not as represented; that thereupon 
respondent Poeppel told complainant “to sell them [the cattle] 
at their sale to other buyers or send them back to Gettysburg, 
and he would pay the trucking”; that complainant sold one head 
“but the other 197 head were shipped back to Gettysburg with 
the trucking being paid by Mr. Poeppel.” It is further alleged 
that the cattle were as described; and that respondent Poeppel is 
not indebted to complainant for the amount of the trucking 
charges from Gettysburg, South Dakota, to Humboldt, Iowa, nor 
for the other charges claimed by complainant. Respondent Califf 
advised that he would not file a separate answer inasmuch as he 
considered “the answer as filed by Mr. Poeppel as representing 
my [Mr. Califf’s] interests in the Gettysburg Livestock Sales 
Co.” 


An oral hearing was held at Huron, South Dakota, on December 
9, 1964. George R. Springborg, of the Office of the General Coun- 
sel of this Department, served as presiding officer. Complainant 
was represented at the hearing by counsel, Mr. Harlyn A. Stoebe, 
Attorney at Law, Humboldt, Iowa. Respondents were also repre- 
sented by counsel, Joe H. Neumayr, Attorney at Law, Gettysburg, 
South Dakota. Complainant called Mr. Byron C. Hayes as a wit- 
ness. Respondent Poeppel also testified. 
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FINDINGS OF FACT 


1. Complainant, Humboldt Livestock Commission Co., Inc., 
Humboldt, Iowa, a corporation, was at all times material herein 
registered under the Act with the Secretary of Agriculture as a 
market agency and dealer. 


2. Respondents H. J. Poeppel and Charlton Califf, partners 
doing business as Gettysburg Livestock Sales Co., Gettysburg, 
South Dakota, were at all times material herein registered under 
the Act with the Secretary of Agriculture as a market agency and 
dealer. 


3. The Humboldt Livestock Auction, Inc. stockyard, Humboldt, 
Iowa, and the Gettysburg Livestock Sales Co. stockyard, Gettys- 
burg, South Dakota, are posted stockyards subject to the provi- 
sions of the Act. 


4. On or about November 18, 1963, during the course of a tele- 
phone conversation with respondent Poeppel, complainant, 
through Bill Hoops, an employee, placed an order with respondent 
Gettysburg Livestock Sales Co. for 198 head of cattle which were 
described by Poeppel as “real good” cattle, “fresh” from the 
country, and comparable to those delivered pursuant to the previ- 
ous order complainant placed with respondent Gettysburg Live- 
stock Sales Co. 


5. On the afternoon of November 19, 1963, pursuant to com- 
plainant’s instructions, the Miller Truck Service, Inc., Ruthven, 
Iowa, picked up 198 head of cattle at the Gettysburg Livestock 
Sales Co. stockyard. The cattle were delivered at the Humboldt 
Livestock Auction, Inc. stockyard at 11:15 p.m. on November 20, 
1963. The quality of the cattle did not conform to respondent 
Poeppel’s representations. 


6. On November 21, 1963, respondent Poeppel was advised that 
complainant would not accept the cattle. Said respondent re- 
quested complainant to sell the cattle for the account of the 
Gettysburg Livestock Sales Co.; but specified that they should 
not be sold for an amount below a sum which would enable the 
partnership to recover what it had paid for the cattle. On 
November 22, 1963, respondent Poeppel was further advised that 
complainant would be unable to sell the cattle on that day for 
a price which would be acceptable to respondents. Respondent 
Poeppel then gave instructions that the cattle be shipped back 
to Gettysburg. 
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7. On or about November 22, 1963, one steer was sold by com- 
plainant for $116.85. The proceeds of sale were retained by com- 
plainant. The remaining 197 head were trucked to Gettysburg. 
The trucking charge incurred in this connection was paid for by 
the Gettysburg Livestock Sales Co. 


8. According to the rates and charges effective at the Hum- 
boldt Livestock Auction, Inc. stockyard during the period in- 
volved, a total of $347.75 became due and payable by respondent 
Gettysburg Livestock Sales Co. for stockyard services (feeding, 
yarding, bedding, etc.) furnished while the cattle were at such 
stockyard. 


9. The complaint was filed within 90 days of the accrual of the 
cause of action. 


CONCLUSIONS 


Complainant ordered 198 head of cattle from respondent Poep- 
pel, a partner in the Gettysburg Livestock Sales Co. The animals 
delivered did not conform to the representations made by re- 
spondent Poeppel and complainant refused to accept the animals. 
Thereupon respondent Poeppel requested that the cattle be sold 
by complainant for the account of the Gettysburg Livestock Sales 
Co. Respondent Poeppel specified that the cattle should not be 
sold for an amount below a sum which would enable the partner- 
ship to recover what it paid for the animals. Thereafter com- 
plainant advised respondent Poeppel that it would be unable to 
sell the animals for a price which would be acceptable to the 
partnership; and respondent Poeppel requested that the cattle 
be shipped back to the Gettysburg Livestock Sales Co. One head 
was sold by complainant and the remaining 197 animals were 
shipped back. 


Except for the trucking charge and the attorney’s fees, the 
recovery sought in this proceeding is based on the stockyard 
services furnished in respect to the 198 head at the Humboldt 
Livestock Auction, Inc. stockyard. Under the Act, market agen- 
cies and stockyard owners furnishing stockyard services at posted 
stockyards are required to file, with the Department, schedules 
of rates and charges for such services (7 U.S.C. 207(a)). Fur- 
thermore, such market agencies and stockyard owners are re- 
quired to charge consignors of cattle in accordance with the 
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schedules filed with the Department by them. They may not 
“charge, demand, or collect a greater or less or different com- 
pensation for such services than the rates and charges specified 
in the schedules filed” (7 U.S.C. 207(f)). It is clear that the 
original contract for the purchase of the cattle was rescinded; 
and that thereafter the parties regarded the animals as belonging 
to the partnership and as being consigned to the complainant for 
sale by it on market agency basis. Accordingly, respondents be- 
came liable to complainant for the stockyard services furnished, 
in accordance with the rates and charges effective at the Hum- 
boldt Livestock Auction, Inc. stockyard during the period in- 
volved. Their failure to pay complainant for such services was 
an unjust practice in violation of the Act, and respondents should 
be ordered to pay complainant therefor. Farris v. Wertheimer, 
22 A.D. 467 (1963) ; Billings Live Stock Commission Co. v. Howell, 
22 A.D. 793 (1963). Cf. Clark v. Ohio Prefabricated Homes Cor- 
poration, 84 N.E. 2d 251 (1949); Fairchild Stratos Corp. v. 
Siegler Corp. 225 F.S. 135 (1963) ; Cannon v. Chadwell, 150 S.W. 
2d 710 (1941). However, a deduction should be allowed in the 
amount of the proceeds of the sale of the steer sold by complainant. 


While complainant also claims the amount of the trucking 
charge incurred in connection with the trucking of the cattle 
from South Dakota to Iowa, the trucker has not received payment 
from complainant; and, therefore, under the circumstances of 
this case, such charge may not be recovered by complainant in 
this proceeding. 


At the hearing complainant acknowledged that it is aware that 
attorney’s fees are not considered as consequential damages in 
reparation proceedings under the Act, and no award will be made 
in this connection. 


ORDER 


Within 30 days from the date of this order, respondents H. J. 
Poeppel and Charlton Califf, partners doing business as Gettys- 
burg Livestock Sales Co., shall jointly and severally pay to com- 
plainant, as reparation, the sum of $230.90 with interest thereon 
at the rate of 5% per annum from December 1, 1963, until paid. 


Copies hereof shall be served upon the parties. 
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(No. 9823) 


In re A. C. SMITH. P&S Docket No. 3391. Decided May 19, 1965. 


Bonding requirements—Cease and desist—Default 


Respondent is ordered to cease and desist from engaging in business under 
the act in any capacity for which bonding is required without filing 
and maintaining a reasonable bond or its equivalent, as required by 
the act and the regulations issued thereunder. 


Mr. Garrett N. Wyss for complainant. Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed October 14, 1964, by the 
Director, Packers and Stockyards Division, Agricultural Market- 
ing Service (presently the Consumer and Marketing Service), 
United States Department of Agriculture, charging the respond- 
ent with violating §312(a) of the act (7 U.S.C. 213(a)) and 
§§ 201.29 and 201.30 of the regulations issued thereunder (9 
CFR 201.29 and 201.30). It is alleged in the complaint that not- 
withstanding written notice to respondent on or about April 21 
and June 3, 1964, that increased bond or bond equivalent coverage 
was required, the respondent has continued to operate as a mar- 
ket agency in commerce without furnishing the required increased 
bond or bond equivalent coverage. 


Respondent filed an answer to the complaint in which he admits 
some of the allegations of the complaint and neither admits nor 
denies the remaining allegations. Respondent’s failure to speci- 
fically admit, deny, or explain certain allegations of the com- 
plaint constitutes an admission of each such allegation, as set 
forth in the rules of practice (9 CFR 202.9(b)). Accordingly, 
the matter was referred to Will Rogers, Hearing Examiner, Office 
of Hearing Examiners, United States Department of Agriculture, 
for the preparation of a report without further investigation or 
hearing pursuant to § 202.9(c) of the rules of practice (9 CFR 
202.9(c)). On April 16, 1965, the hearing examiner filed a report 
recommending that respondent be found to have violated the act 
as charged, be ordered to cease and desist from such violation 
and be suspended as a registrant under the act until he fully 
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complies with the bonding requirements of the act and the regu- 
lations issued thereunder. On May 7, 1965, complainant recom- 
mended that no suspension be ordered in this proceeding as re- 
spondent is presently in compliance with the bonding require- 
ments of the act and the regulations issued thereunder. No ex- 
ceptions to the hearing examiner’s report were filed. 


FINDINGS OF FACT 


1. Respondent, A. C. Smith, is an individual whose address is 
P. O. Box 213, Frost, Texas. Respondent is now and was at all 
times material herein engaged in business as a market agency 
buying livestock in commerce on a commission basis and is now 
and was at all times material herein registered with the Secretary 
under the act as a dealer and as a market agency buying livestock 
in commerce on a commission basis. 


2. The Leggott Livestock Auction stockyard, Waco, Texas, was 
at all times material herein a posted stockyard subject to the pro- 
visions of the act. 


3. During the period March 4, 1963, to October 14, 1964, re- 
spondent maintained a trust fund in the amount of $5,000 to 
secure performance of the obligations incurred by reason of his 
livestock transactions. 


4. On the basis of the volume of respondent’s livestock trans- 
actions during the year ending December 31, 1963, respondent 
was required, under the act and the regulations, to increase to 
$10,000 the amount of the bond or bond equivalent maintained 
by him to secure performance of his obligations thereunder. On 
or about April 21 and June 3, 1964, respondent was notified in 
writing regarding such required increased bond or bond equiva- 
lent coverage. Notwithstanding said notices, respondent con- 
tinued to operate as a market agency in commerce without fur- 
nishing the required increased bond or bond equivalent coverage. 


CONCLUSIONS 


Respondent’s operation in business under the act without an 
adequate bond or its equivalent, as set forth in Finding of Fact 4, 
constitutes a violation of §312(a) of the act (7 U.S.C. 213(a)) 
and §§ 201.29 and 201.30 of the regulations issued thereunder 
(9 CFR 201.29 and 201.30). See, e.g., In re Isom Martin, 8 A.D. 
1247 (1949); In re Mart (Bill) White, 23 A.D. 1104 (1964). 
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Respondent should be ordered to cease and desist from the viola- 
tion of §312(a) of the act found herein, as recommended by 
complainant. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce under the act in any capacity for which bonding is 
required by the act and the regulations issued thereunder without 
filing and maintaining a reasonable bond or its equivalent, as 
required by the act and the regulations issued thereunder. 


This order shall become effective on the sixth day after service 
hereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 9824) 


In re R. B. REDIN. P&S Docket No. 3474. Decided May 21, 1965. 
Bonding requirements—Suspension of registration—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act without the required bond and is suspended as a registrant until 
he complies with the bonding requirements of the act and the regula- 
tions issued thereunder. 

Mr. Samuel J. Harris for complainant. Mr. Chuck Goodwin, Anadarko, 
Oklahoma, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed March 3, 1965, by the Director, Packers and Stock- 
yards Division, United States Department of Agriculture, charg- 
ing that respondent violated the bonding provisions of the Act 
and the regulations thereunder (9 CFR 201.1 et seq.). 


On April 26, 1965, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
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issuance of a specified order with findings of fact and conclusions 
based on the allegations of the complaint. Complainant has rec- 
ommended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Apache Livestock Sale stockyard, Apache, Oklahoma, Surber 
Auction Sale stockyard, Chickasko, Oklahoma, and Caddo County 
Livestock Commission Company stockyard, Anadarko, Oklahoma, 
hereinafter called the stockyards, are now, and were at all times 
material herein, posted stockyards subject to the provisions of 
the Act. 


2. Respondent, an individual, whose address is 508 East Vir- 
ginia Avenue, Anadarko, Oklahoma, is now, and was at all times 
material herein engaged in the business of a dealer within the 
meaning of the Act, buying and selling livestock in commerce for 
his own account, and is now, and was at all times material herein, 
registered with the Secretary of Agriculture as a dealer under 
the Act. 


3. The surety bond which respondent maintained to secure per- 
formance of his dealer obligations was terminated. By letters 
dated November 4, 1963, December 5, 1963, and April 21, 1964, 
the area supervisor, Packers and Stockyards Division, United 
States Department of Agriculture, for the area that includes the 
State of Oklahoma, notified respondent of such termination and 
informed him that he would have to furnish the required bond 
if he continued to engage in business as a livestock dealer in 
commerce after such termination. Notwithstanding such notices, 
respondent continued to engage in the business of a dealer, buying 
and selling livestock at the stockyards for his own account, with- 
out filing and maintaining a reasonable bond or its equivalent, as 
required by the Act and the regulations thereunder. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, it is con- 
cluded that respondent has wilfully violated section 312(a) of 
the Act (7 U.S.C. 213(a)) and sections 201.29 and 201.30 of the 
regulations (9 CFR 201.29 and 201.30). 


Complainant has recommended that the order consented to by 
respondent be issued. The order will be issued. 
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ORDER 


Respondent shall cease and desist from engaging in business 
in any capacity for which bonding is required under the Act and 
the regulations without filing and maintaining a reasonable bond 
or its equivalent as required by the Act and the regulations 
thereunder. 


Respondent is suspended as a registrant under the Act until 
such time as he fully complies with the bonding requirements of 
the Act and the regulations. When respondent has complied fully 
with the bonding requirements of the Act and the regulations, a 
supplemental order will be issued in this proceeding terminating 
the suspension. 


This order shall become effective on the sixth day after service 
thereof upon the respondent and copies hereof shall be served 
upon the parties. 


(No. 9825) 


In re LEONARD LINSMEIER AND CHARLES F. LINSMEIER, d/b/a 
LINSMEIER LIVESTOCK AUCTION & d/b/a LINSMEIER LIVESTOCK. 
P&S Docket No. 3513. Decided May 24, 1965. 


Market agency—Shippers’ proceeds—Consignment proceeds checks— 
Insolvency—Suspension of registration—Consent 


Respondents are ordered to cease and desist from using shippers’ proceeds 
for unauthorized purposes, issuing insufficient funds consignment pro- 
ceeds checks and operating as a market agency while insolvent, are 
ordered to establish a separate account for shippers’ proceeds and are 
suspended as registrants under the act for a period of 15 days and 
thereafter until no longer insolvent. 


Mr. Samuel J. Harris for complainant. Respondents pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed April 21, 1965, by the Director, Packers and Stock- 
yards Division, United States Department of Agriculture, charg- 
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ing respondents with being insolvent within the meaning of the 
Act (7 U.S.C. 204) and with violating certain provisions of the 
Act and the regulations thereunder (9 CFR 201.1 et seq.). 


On May 12, 1965, respondents filed an answer in which they 
admit the jurisdictional allegations of the complaint, neither ad- 
mit nor deny the remaining allegations, waive oral hearing and 
the report of the Hearing Examiner, and consent to the issuance 
of a specified order with findings of fact and conclusions based 
on the allegations of the complaint. Complainant has recom- 
mended that the order consented to by respondents be issued. 


FINDINGS OF FACT 


1. (a) Respondents Leonard Linsmeier and Charles F. Lins- 
meier, partners, d/b/a Linsmeier Livestock Auction and d/b/a 
Linsmeier Livestock, whose business address is Menominee, Michi- 
gan, are now, and were at all times material herein, registered 
with the Secretary of Agriculture as a market agency and as a 
dealer under the Act. 


(b) Respondents were at all times material herein, engaged in 
business as a market agency, buying and selling livestock in com- 
merce on a commission basis. 


(c) Respondents and Charles B. Linsmeier, are now, and were 
at all times material herein, registered as partners with the Sec- 
retary of Agriculture. Notwithstanding such registration as 
partners, respondents and Charles B. Linsmeier are not now, and 
were not at the times of the transactions referred to herein, oper- 
ating as partners. 


2. Linsmeier Livestock Auction stockyard, Menominee, Michi- 
gan, hereinafter referred to as the stockyard, is now, and was 
at all times material herein, a posted stockyard subject to the 
provisions of the Act. 


3. Respondents’ current liabilities exceed their current assets. 
As of January 31, 1965, respondents’ current liabilities exceeded 
their current assets by approximately $31,455.99. 


4. Respondents, during the period December 31, 1964, through 
January 31, 1965, engaged in business as a market agency at the 
stockyard, notwithstanding the fact that during such period re- 
spondents’ current liabilities exceeded their current assets. 








628 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 24 A.D. 626 


5. During the months of December 1964 and January 1965, re- 
spondents used funds received as proceeds from the sale of live- 
stock consigned to them for sale on a commission basis for pur- 
poses of their own and purposes other than the payment of lawful 
marketing charges and remittance of net proceeds to shippers, 
thereby endangering or impairing the faithful and prompt ac- 
counting therefor and payment of the portions thereof due the 
owners or consignors of livestock. As of December 31, 1964, 
respondents had a shortage in shippers’ proceeds in the approxi- 
mate amount of $25,115.18, and as of January 31, 1965, respond- 
ents had a shortage in shippers’ proceeds of approximately $10,- 
950.73. 


6. Respondents, at the stockyard, on or about the dates and in 
the transactions set forth below, sold livestock consigned to them 
for sale on a commission basis and in purported payment of the 
net proceeds due the consignors thereof, issued checks which were 
returned by the bank upon which they were drawn because of 
insufficient funds in respondents’ account. 


Date Name of 
1964 Consignor Amount 
Nov. 24 Wade Becker $1,030.74 
24 Erick Kedsch 20.62 
24 Leonard Scoholm 84.65 
Dec. 1 Evert Wayrynen 43.64 
8 Mattes Market 1,976.55 
15 Wade Becker 844.57 
22 Emil Degrave 210.26 
29 Wade Becker 1,266.36 

1965 

Jan. 5 Wade Becker 1,729.58 
5 Wade Becker 1,790.26 
12 Roger Shipeck 151.72 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, it is con- 
cluded that respondents are insolvent within the meaning of the 
Act (7 U.S.C. 204), and by reason of facts set forth in Findings 
of Fact 4, 5 and 6, it is concluded that respondents have wilfully 
violated sections 307 and 312(a) of the Act (7 U.S.C. 208, 213 (a) ) 
and sections 201.40, 201.41 and 201.42 of the regulations there- 
under (9 CFR 201.40, 201.41 and 201.42). 


Complainant has recommended that the order consented to by 
respondents be issued. The order will be issued. 
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ORDER 
Respondents shall cease and desist from: 


(1) Using shippers’ proceeds for purposes of their own and 
purposes other than the payment of lawful marketing charges 
and the remittance of net proceeds to shippers; 


(2) Issuing checks to consignors in payment of net proceeds 
from the sale of livestock in commerce on a commission basis 
without maintaining sufficient funds on deposit in the bank on 
which they are drawn to pay such checks; and 


(3) Operating as a market agency in commerce while their 
current liabilities exceed their current assets. 


Respondents shall deposit the gross proceeds received from the 
sale of livestock handled on a commission or agency basis in a 
separate bank account designated as “Custodial Account for Ship- 
pers’ Proceeds” or by a similar designation and shall maintain 
such account in conformity with the provisions of section 201.42 
of the regulations promulgated under the Act (9 CFR 201.42). 


Respondents are suspended as registrants under the Act for a 
period of 15 days and thereafter until they demonstrate that they 
are no longer insolvent. When respondents demonstrate that they 
are no longer insolvent, a supplemental order will be issued in 
this proceeding terminating the suspension after the 15-day 
period. 


This order shall become effective on the sixth day after service 
thereof upon respondents and copies hereof shall be served upon 
the parties. 


(No. 9826) 


In re CLIFFORD S. CHICKERING. P&S Docket No. 3477. Decided 
May 26, 1965. 


Bonding requirements—Cease and desist—Consent 


Respondent is ordered to cease and desist from engaging in business in any 
capacity for which bonding is required under the act and the regula- 
tions without filing and maintaining a reasonable bond or its equivalent 
as required by the act and the regulations thereunder. 
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Mr. Samuel J. Harris for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed March 10, 1965, by the Director, Packers and Stockyards 
Division, United States Department of Agriculture, charging that 
respondent violated the bonding provisions of the Act and regu- 
lations thereunder (9 CFR 201.1 et seq.). 


On April 8, 1965, respondent filed an amended answer in which 
he admits the jurisdictional allegations of the complaint; neither 
admits nor denies the remaining allegations; states that for the 
purposes of this proceeding and for such purposes only, the order 
in this proceeding may contain findings of fact and conclusions 
based upon the allegations of the complaint as the findings of fact 
and conclusions of the Secretary; waives oral hearing and the 
report of the Hearing Examiner; and consents to the issuance 
of an order requiring him to cease and desist from the practices 
complained of in said complaint, and suspending his registration 
under the Act until such time as he complies with the bonding 
requirements of the Act and regulations. Complainant has rec- 
ommended that the cease and desist provisions of the order con- 
sented to by respondent be issued, but that respondent not be 
suspended as a registrant under the Act, as respondent has com- 
plied with the bonding requirements of the Act and the regula- 
tions since filing the amended answer. 


FINDINGS OF FACT 


1. Westminister Commission Sale stockyard, Westminister, 
Vermont, hereinafter called the stockyard, is now, and was at all 
times material herein, a posted stockyard subject to the provisions 
of the Act. 


2. Respondent, an individual, whose address is Walpole, New 
Hampshire, is now, and was at all times material herein, engaged 
in the business of a dealer within the meaning of the Act, buying 
and selling livestock in commerce for his own account, and is now, 
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and was at all times material herein, registered with the Secre- 
tary of Agriculture as a dealer under the Act. 


3. The surety bond which respondent maintained to secure per- 
formance of his dealer obligations under the Act was terminated 
on August 24, 1963. The Area Supervisor, Packers and Stock- 
yards Division, United States Department of Agriculture, for 
the Area that includes the State of New Hampshire, by letters 
dated August 5, 1963, December 11, 1963, March 9, 1964 and June 
5, 1964, notified respondent of such bond termination date and in- 
formed him that he would have to furnish the required bond if 
he continued to engage in business as a livestock dealer in com- 
merce within the meaning of the Act. Notwithstanding said 
notices, respondent continued to engage in the business of a 
dealer, buying and selling livestock in commerce at the stockyard 
for his own account, without filing and maintaining a reasonable 
bond or its equivalent as required by the Act and the regulations 
thereunder. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, it is con- 
cluded that respondent has wilfully violated section 312(a) of 
the Act (7 U.S.C. 213(a)) and sections 201.29 and 201.30 of the 
regulations (9 CFR 201.29 and 201.30). 


Complainant has recommended that the cease and desist order 
consented to by respondent be issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business 
in any capacity for which bonding is required under the Act and 
the regulations without filing and maintaining a reasonable bond 
or its equivalent as required by the Act and the regulations there- 
under. 


This order shall become effective on the sixth day after service 
thereof upon the respondent and copies hereof shall be served 
upon the parties. 
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(No. 9827) 


In re TRACIL A. POWER. P&S Docket No. 3470. Decided May 26, 
1965. 


Bonding requirements—Cease and desist—Consent 


Respondent is ordered to cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under the act 
and the regulations without filing and maintaining a reasonable bond 
or its equivalent, as required by the act and the regulations thereunder. 


Mr. Garrett N. Wyss for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on February 19, 1965, by the Acting Director, Packers 
and Stockyards Division, United States Department of Agricul- 
ture, charging respondent with violations of the Act and the reg- 
ulations thereunder (9 CFR 201.1 et seq.), hereinafter referred 
to as the regulations. 


Respondent filed an answer on March 22, 1965, in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the issu- 
ance of a specified order, with findings and conclusions, for the 
purpose of this proceeding only, based on all allegations contained 
in the complaint. Complainant has filed a recommendation stating 
that respondent is now in compliance with the bonding require- 
ments of the Act and regulations and that effectuation of the pur- 
poses of the Act does not appear to require that respondent be 
suspended as a registrant and recommending that the cease and 
desist provisions of the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent, an individual whose address is Gibbon, Ne- 
braska, is now and was at all times material herein engaged in 
the business of a dealer buying and selling in commerce livestock 
on his own account and is now and was at all times material herein 
so registered with the Secretary of Agriculture. 
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2. The Lexington Livestock Commission Company stockyard, 
Lexington, Nebraska, the Ogallala Livestock Commission Com- 
pany stockyard, Ogallala, Nebraska, Bradstreet Stockyards, Grand 
Island, Nebraska, Western Livestock Auction Company Stock- 
yards, North Platte, Nebraska, Stickelman Livestock Commission 
Company stockyard, Gothenburg, Nebraska, and the Platte Valley 
Sale Barn stockyard, Kearney, Nebraska, hereinafter called the 
stockyards, were at all times material herein posted stockyards 
subject to the provisions of the Act. 


3. The surety bond which respondent maintained to secure per- 
formance of his dealer obligations was terminated on October 24, 
1964. On or about September 28, 1964, respondent was notified in 
writing of such termination date and was informed that he would 
have to furnish a new bond if he continued to operate as a dealer 
under the Act. Notwithstanding such notice, respondent con- 
tinued to engage in the business of buying and selling livestock 
at the stockyards on his own account without filing and main- 
taining a reasonable bond or its equivalent, as required by the 
Act and the regulations thereunder. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)), and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.30). Inasmuch as complainant has recom- 
mended that the cease and desist order consented to by respondent 
be issued, the cease and desist order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required by the Act and the 
regulations thereunder. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 
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(No. 9828) 


In re ROBERT THOMPSON. P&S Docket No. 3441. Decided May 
26, 1965. 


Misrepresentations—Records—Suspension of registration—Consent 


Respondent is ordered to cease and desist from making any false represen- 
tations in connection with the purchase or sale of livestock in com- 
merce, with respect to the price paid by respondent for such livestock 
or the weight of such livestock, or with respect to any other material 
fact involved in the transaction, is ordered to keep records that fully 
disclose all transactions involved in his business under the act and is 
suspended as a registrant under the act for a period of 30 days. 

Mr. Garrett N. Wyss for complainant. Buchanan & McClure, Algona, Iowa, 
for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on December 18, 1964,, by the Director, Packers and 
Stockyards Division, Consumer and Marketing Service, United 
States Department of Agriculture, charging respondent with vio- 
lations of the Act and the regulations thereunder (9 CFR 201.1 
et seq.), hereinafter referred to as the regulations. 


Respondent filed an amended answer on May 25, 1965, in which 
he admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order, with findings and conclusions, for 
the purpose of this proceeding only, based on all allegations con- 
tained in the complaint. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Robert Thompson, hereinafter referred to as the re- 
spondent, is an individual residing at Lakota, Iowa. 


(b) Respondent is now, and was at all times material herein, 
engaged in the business of buying and selling livestock in com- 
merce for his own account. 
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(c) Respondent and Viola Thompson, Lakota, Iowa, are now 
and have been since March 4, 1964, registered with the Secre- 
tary of Agriculture to buy and sell livestock in commerce for 
their own account. 


2. (a) Respondent, on or about the dates and in the transac- 
tions set forth below, purchased livestock at the St. Paul Union 
Stockyards, South St. Paul, Minnesota, a posted stockyard sub- 
ject to the Act. Respondent purchased the livestock at the 
weights set forth in column (1) below and paid the purchase 
prices set forth in column (2) below. Following the purchases 
of said livestock, respondent prepared or caused to be prepared 
accountings which purported to show that respondent purchased 
the livestock at weights and prices as set forth in columns (3) 
and (4) below. Respondent delivered the livestock to the per- 
sons whose names are set forth below, for whom respondent had 
purchased the livestock pursuant to prior purchase orders or re- 
quests, and furnished them the accountings containing the false 
representations as to weights and prices. Respondent received 
payment on the basis of the false representations as to weights 
and prices, notwithstanding agreements between respondent and 
the purchasers that payments to respondent would be made on 
the basis of the weights and prices at which the livestock had 
been purchased at the St. Paul Union Stockyards. In addition, 
to the payments made on the basis of the false representations 
as to weights and prices, the purchasers paid respondent com- 
missions and trucking expenses. 


Date No. of 
1963 Purchaser Head (1) (2) (3) (4) 


Nov. 7 Kerber Farm 89 78,760 $13,802.65 79,760 $13,973.95 
Industries, Inc., 
Emmetsburg, Ia. 


Dec. 12 ” 46 38,705 6,032.97 39,705 6,384.56 
16 - 66 59,075 9,424.75 60,375 9,943.86 

1964 

Jan. 22 * 57 54,640 10,855.17 55,745 11,249.34 
25 oh 64 54,855 9,890.21 56,125 10,259.65 

May 5 * 77 63,820 10,186.50 64,820 10,526.76 

Jan. 27 Willette Seed 42 35,465 6,155.58 36,095 6,312.68 

Farm, Inc. 


Delavan, Minn. 

14 Lowell Hall 31 25,720 4,473.64 26,340 4,655.01 

Blue Earth, Minn. 
” 


16 30 25,810 4,721.95 26,410 4,831.81 
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Date No. of 
1964 Purchaser Head (1) (2) (3) (4) 
Apr. 9 - 32 16,735 2,660.99 17,385 2,894.86 
17 is 33 17,805 2,994.16 18,465 3,103.96 


9 Harry Marks 32 26,090 4,408.75 27,375 4,627.10 
Blue Earth, Minn. 


22 4 36 24,180 4,025.04 24,900 4,205.61 
May 11 ii 40 32,750 5,691.09 33,550 6,079.26 
13 " 30 26,615 4,677.84 27,205 4,910.50 


Mar. 31 Lloyd Abraham 57 50,255 9,598.53 51,920 9,930.89 
Blue Earth, Minn. 
Rodney J. Anderson 
Blue Earth, Minn. 

June 6 Lloyd Abraham 43 34,950 5,710.88 35,810 5,943.07 
Blue Earth, Minn. 

Jan. 6 Edwin Naumann 33 28,675 5,230.22 29,355 5,567.78 
Elmore, Minn. 


21 is 53 52,190 10,350.77 52,720 10,638.89 
Apr. 18 " 32 27,255 4,487.09 27,895 4,728.21 
May 4 r 34 28,715 4,906.29 29,780 5,208.52 


(b) On or about January 29, 1964, respondent presented to 
Willette Seed Farm, Inc., Delavan, Minnesota, a purchase in- 
voice purporting to show the weights and prices at which re- 
spondent purchased 42 head of livestock between January 24 
and January 29, 1964, at the St. Paul Union Stockyards, South 
St. Paul, Minnesota, a posted stockyard subject to the Act, pur- 
suant to a prior purchase order or request, which purchase in- 
voice, on a purchase invoice form of the Central Livestock Order 
Buying Company, did not show the true and correct weights and 
prices at which respondent purchased the 42 head, which true 
and correct weights and prices were set forth on the purchase 
invoice issued by Central Livestock Order Buying Company to 
respondent covering the transactions in question, and dated Jan- 
uary 29, 1964. The true and correct total weight and price were 
35,465 pounds and $6,155.58, whereas the purchase invoice pre- 
sented to Willette Seed Farm, Inc. by respondent falsely repre- 
sented the total weight and price as 36,095 pounds and $6,492.68. 


3. Respondent, during the period from November 7, 1963, to 
August 12, 1964, failed to keep and maintain such accounts, rec- 
ords, and memoranda as fully and correctly disclosed all transac- 
tions involved in his business under the Act, in that respondent 
failed to keep and maintain accurate records of the number and 
weight of all livestock bought, sold, or otherwise disposed of each 
business day, the prices paid or received therefor, and the charges 
paid or received for services in connection therewith. 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)) and section 201.55 of the regulations (9 CFR 
201.55). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated section 401 of the Act (7 U.S.C. 
221) and section 201.46 of the regulations (9 CFR 201.46). Com- 
plainant has recommended that the order consented to by re- 
spondent be issued. The order will be issued. 


ORDER 


Respondent, in or in connection with the purchase or sale of 
livestock in commerce, shall cease and desist from making any 
false representations with respect to the price paid by respond- 
ent for such livestock or the weight of such livestock, or with 
respect to any other material fact involved in the transaction. 


Respondent shall keep and maintain such accounts, records and 
memoranda as will fully and correctly disclose all transactions 
involved in his business under the Act, including accurate rec- 
ords of the number and weight of all livestock bought,sold, or 
otherwise disposed of each business day, the prices paid or re- 
ceived therefor, and the charges paid or received for services in 
connection therewith. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days from and after the effective date of this order. 


This order shall become effective on the sixth day after serv- 
ice upon respondent. Copies hereof shall be served upon the 
parties. 


Orders Issued by Thomas J. Flavin, Judicial Officer 
DISMISSAL—MOTION OF PARTIES 
(No. 9829) 


In re JOHN TOTURA, JR. P&S Docket No. 3443. Dismissed May 
20, 1965. 
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DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 9830) 


FRANKLINTON STOCK YARDS, INC. v. M. L. ROACH AND W. H. 
NEWMAN. P&S Docket No. 3371. Dismissed May 4, 1965. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 9831) 


YEAGER & SULLIVAN, INC. v. GENE LIGHTMAN, INC. P&S Docket 
No. 3520. Reparation of $9,019 with 5 percent interest from 
January 1, 1965, awarded complainant against respondent in 
order issued May 13, 1965. 


(No. 9832) 


BODINE PRODUCE COMPANY v. MCDONNELL & BLANKFARD. PACA 
Docket No. 9523. Decided May 12, 1965. 


Rejection without reasonable cause—Damages—Abnormal transpor- 
tation service and conditions—Delay in diversion after rejection 


Where shipment of lettuce not handled under normal transportation service 
and conditions, good delivery standards not applicable and respondent’s 
rejection without reasonable cause, but respondent-buyer not chargeable 
for damages resulting from delay in diversion after rejection. 


Mr. Paul G. Hunter, Bureau of Service, Glendale, Arizona, for complainant. 
Respondent pro se. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repa- 
ration against respondent in connection with a carload of lettuce 
in interstate commerce. 
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A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served on respondent and re- 
spondent filed an answer thereto. Although the damages claimed 
in the formal complaint exceed $1,500, the parties waived oral 
hearing. Accordingly, the evidence is submitted under the short- 
ened procedure provided in the rules of practice (7 CFR 47.20). 
Pursuant to this procedure, complainant filed an opening state- 
ment, respondent filed an answering statement, and complainant 
filed a statement in reply. Neither of the parties filed a brief. 


FINDINGS OF FACT 


1. Complainant, Bodine Produce Company, is a corporation 
whose address is P. O. Box 11366, Phoenix, Arizona. 


2. Respondent is a partnership composed of Charles Austin 
McDonnell and James E. McDonnell, doing business as McDon- 
nell & Blankfard, whose address is Pennsylvania Railroad Pro- 
duce Terminal, Baltimore, Maryland. At the time of the trans- 
action involved herein, respondent was licensed under the act. 


3. On April 24, 1964, in the course of interstate commerce, 
complainant sold to respondent 1,000 cartons of Arizona lettuce, 
2-dozen size, Mr. President brand, contained in car WFEX 7998, 
at an agreed price of $1.75 per carton, f.o.b. Phoenix, Arizona, 
plus 16¢ per carton cooling charge, or a total contract price of 
$1,910. 


4. The contract between the parties was negotiated by a brok- 
er, Nat Spector & Son, of Phoenix, Arizona, which issued its con- 
firmation of Sale No. 151 on or about April 24, 1964. 


5. The lettuce in car WFEX 7998 was federally inspected at 
Phoenix, with the inspection beginning at 9:30 a.m. on April 
24 and being completed at 6:45 p.m. of the same evening. As a 
result of that inspection, the lettuce in the car was certified as 
being 87% U.S. No. 1 quality, with permanent defects averaging 
3%, consisting of 1% soft and 2% poorly trimmed heads, and 
with condition defects averaging 10%, including 8% tipburn. 
The inspector noted that there was “No decay” in the lettuce. 


6. Car WFEX 7998 was billed out of Phoenix, Arizona, to 
respondent at Baltimore, Maryland, on the evening of April 24, 
1964. Enroute to Baltimore, car WFEX 7998, a mechanically 
refrigerated car, was “shopped” at Columbus, Ohio, at 10:05 
p.m. on April 28 on account of mechanical failure in the refrig- 
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eration unit. After a leak at the dryer had been repaired and 
eighteen pounds of Freon had been added to the cooling unit, 
the car was released from the shop at 3 a.m. on April 29, and 
proceeded to Baltimore, Maryland. 


7. Car WFEX 7998 arrived in Baltimore on May 1, 1964. A 
Federal inspection was made of the shipment at 8:15 a.m. on 
that date at Baltimore, upon the application of respondent, with 
the results in relevant part as follows: 


“Temperature of Product: At doorways, Bottom 41 Deg. F., 
Top 41 Deg. F. 


se *  * 


“Quality: Fairly clean, fairly well trimmed, head leaves gen- 
erally green color. Average 92% hard to firm, 7% fairly 
firm. Grade defects average 3% including 1% soft. 


“Condition: Heads or portions of heads not affected by rib- 
discoloration, decay or Tip Burn are fresh. 


Wrapper leaves—No decay. 


Head leaves—Average 2% Bacterial Soft Rot in early 
stages affecting 1 or 2 outer head leaves associated with 
Tip Burn. From 3 to 5 heads per carton, average 16% 
damage by rib-discoloration. Average 2% damage by Tip 
Burn. 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 1—92% hard to firm only account condition, now ap- 
proximately 75% U.S. No. 1 quality 92% hard to firm. 


“Remarks: Inspection and certificate restricted to product 
and lading in upper 3 layers.” 


8. By telegram dispatched at 3:53 p.m. on May 1, 1964, re- 
spondent advised complainant that it (complainant) had failed 
to make good delivery on the contract and that respondent, 
therefore, was rejecting the shipment. In subsequent communi- 
cations between the parties complainant refused to acquiesce to 
respondent’s rejection and also refused to allow the shipment to 
be resold by respondent for complainant’s account. Instead com- 
plainant issued a diversion order to the carrier at 4:10 p.m. on 
May 1, diverting the car to Jersey City, New Jersey, for resale. 


9. The diversion order from complainant covering WFEX 
7998 was received in the office of the carrier, the Pennsylvania 
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Railroad Company, at 10:21 p.m. on May 1, 1964, but was inad- 
vertentiy misplaced and was not discovered until the morning of 
May 4. The carrier then acted on the order and the car left Bal- 
timore at 5 a.m. on May 5. 


10. The shipment arrived in Jersey City, New Jersey, on or 
about May 6, 1964. On or about May 12, 1964, the carrier’s agent 
at Jersey City dispatched the following wire to complainant: 


“WFE 7998 LETTUCE ON HAND CONSIGNEE HAS 
NOT TAKEN DELIVERY RUSH DISPOSITION.” 


Complainant, subsequent to the receipt of this wire, abandoned 
the shipment to the carrier. 


11. The air temperatures in car WFEX 7998 while in transit 
from Chicago, Illinois, to Jersey City, New Jersey, between the 
dates of April 27, 1964, and May 1, 1964, were as follows: 


Top Bottom 


Station Date Time Car Temperature 
59th St. Chicago, II. 4-27-64 7:00 a.m. 383A 338A 
Columbus, Ohio 4-28-64 10:35 a.m. 39A 40A 

a 2 4-29-64 3:00 a.m. 385A 387A 

* "2 4-29-64 6:20 a.m. 34A 386A 
Enola, Pa. 4-30-64 11:31 a.m. 386A 386A 
Baltimore, Md. 5- 1-64 7:15 a.m. 389A 389A 


12. The formal complaint was filed on July 6, 1964, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent contends that its rejection of the shipment in- 
volved herein was justified on the ground that the lettuce failed 
to meet the good delivery standards for lettuce set forth in the 
Department’s regulations, 7 CFR 46.44. Complainant, however, 
takes the position that this defense is not available to respond- 
ent, on the ground that the regulation is inapplicable under the 
facts of this case. 


The regulation cited (supra) states, in part, that: 


“Unless otherwise agreed to between the contracting par- 
ties, ‘Good Delivery’ in connection with f.o.b. contracts of 
purchase and sale means that the commodity meets the re- 
quirements of the contract at time of loading or sale and, 
if the shipment is handled under normal transportation 
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service and conditions, will meet the following additional 
requirements on delivery at the contract destination:” (em- 
phasis ours). 


Complainant draws our attention to the fact that car WFEX 
7998 was delayed one day in transit while the refrigeration equip- 
ment was being repaired in Columbus, Ohio. Complainant urges 
the conclusion that this delay constituted abnormal transporta- 
tion service and conditions, rendering the good delivery stand- 
ards inapplicable herein. Respondent, however, points to the 
fact that the temperatures in the car were maintained at the 
desired levels at all times (Finding of Fact No. 11), despite the 
delay and the repair work that was needed on the refrig- 
eration unit of the car, and in effect argues that the delay played 
no part in, and was not a contributing factor to, the deteriora- 
tion found in the lettuce at contract destination. 


We are satisfied that car WFEX 7998 was not handled under 
normal transportation service and conditions, and conclude that 
the good delivery standards pertaining to lettuce and set forth 
in the regulations, as cited, are inapplicable under the circum- 
stances of this case. While we cannot say to what extent the 
delay enroute contributed to the deterioration found at destina- 
tion, we are not prepared to say that such delay had no material 
effect, especially in view of the rise in temperatures in the car 
at Columbus on April 28. Amatore Di Gioia v. F. Dino & Sons, 
22 A.D. 1038. 


In view of the foregoing, we find that respondent’s rejection 
of the carload of lettuce involved herein was without reasonable 
cause, in breach of the contract between the parties and in vio- 
lation of section 2 of the act. It should be noted, however, that 
damages resulting from the carrier’s delay in diverting the car 
from Baltimore to Jersey City (Finding of Fact No. 9) are not 
chargeable to respondent, for the delay occured after respond- 
ent’s rejection and while the car was in possession and control 
of the carrier, complainant’s agent. Accordingly, complainant 
must look to the carrier for any damages stemming from the 
delay caused by the carrier’s failure to accomplish a prompt 
diversion. 


The measure of damages applicable to respondent’s breach is 
the difference between the f.o.b. price of the lettuce plus freight 
charges to Baltimore, and the market value of the lettuce at Bal- 
timore on May 1, 1964, when the breach occurred. The only evi- 
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dence we have as to the market value of the subject lettuce at 
Baltimore is the Federal Market News Service Reports for Bal- 
timore. In this connection, however, it should be noted that the 
shipment was rejected by respondent at approximately 4 p.m. 
on Friday, May 1, or at a time when activity in the terminal 
market for that day normally would have ceased. Accordingly, 
we think that the prices for comparable lettuce quoted in the 
market news reports for Baltimore for the next regular market 
day, Monday, May 4, should also be considered in conjunction 
with Friday’s market news report in arriving at the value of 
the subject lettuce. 


The Market News Service Reports for May 1 quote prices on 
Arizona lettuce, 2-dozen size, in less than carlot quantities and 
on stock of generally good merchantable quality and condition, 
as ranging from $2.25 to $2.75 per carton. Lettuce of poorer qual- 
ity is quoted at $2.00 per carton. The Market News Service 
Reports for May 4 quote prices on Arizona lettuce, 2-dozen size, 
in less than carlot quantities and on stock of generally good mer- 
chantable quality and condition as ranging from $2.00 to $2.50 
per carton, mostly $2.00 to $2.25, with a few as low as $1.75. 
Lettuce of fair quality and condition is quoted at $1.00 to $1.50 
per carton, 


The Federal inspection at Baltimore on May 1 revealed an 
average of 20% condition defects in the lettuce, and would have 
sold on the market at a price for fair quality and condition. Re- 
ferring back to the market news reports for May 1 we note that 
lettuce of this type was quoted at $2.00 per carton, while similar 
lettuce on May 4 was quoted at $1.00 to $1.50 per carton. Con- 
sidering the fact that the market was declining over the week- 
end, and considering also the results of the Federal inspection of 
May 1, we are of the opinion that the lettuce in car WFEX 7998 
was worth no more than $1.25 per carton at the time of rejec- 
tion, and it is so concluded. 


Multiplying the 1,000 cartons contained in the car by the 
$1.25 per carton figure that we have arrived at, gives us $1,250 
as the market value in Baltimore of the lettuce in car WFEX 
7998. Substracting this figure, $1,250, from the total of the f.o.b. 
contract price, plus freight charges, $2,960.67, leaves $1,710.67, 
which is the amount of damages to which complainant is entitled 
as the result of respondent’s breach. An order of reparation in 
this amount should be issued to complainant against respondent, 
with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,710.67, with interest there- 
on at the rate of 5 percent per annum from June 1, 1964, until 


paid. 


Copies of this order shall be served on the parties. 


(No. 9833) | 


GROWERS EXCHANGE, INC. v. NEIMAN Bros. PACA Docket No. 
9568. Decided May 12, 1965. | 


Weight specifications—Lettuce—Good delivery standards— 


Acceptance—Liability 


Where weight of 64 cartons of lettuce not representative of carload of 704, 


Mr. 


evidence is insufficient to establish that lettuce did not meet weight spe- 
cifications of contract. Having accepted the carload, which met good 
delivery standards upon arrival, respondent liable for contract price. 


T. C. Curry, Bureau of Service, Grower-Shipper Vegetable Association 
of Central California, Salinas Calif., for complainant. Respondent pro 
se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in connection with a transaction involv- 


PRELIMINARY STATEMENT 


ee 


ing a shipment of lettuce in interstate commerce. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent and 
respondent filed an answer. Since the amount involved does not 
exceed $1500, the issues are submitted under the shortened pro- 
cedure provided in the Rules of Practice (7 CFR 47.20). Pursu- 
ant to such procedure, complainant filed an opening statement, 


respondent filed an answering statement, and complainant filed a 
statement in reply. Both parties filed briefs. 
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FINDINGS OF FACT 


1. Complainant, Growers Exchange, Inc., is a corporation whose 
address is P. O. Box 1461, Salinas, California. 


2. Respondent is an individual, Herbert William Neiman, do- 
ing business as Neiman Bros., whose address is 204 Miller Street, 
Newark, New Jersey. At the time of the transaction involved 
herein, respondent was licensed under the Act. 


3. On or about February 19, 1964, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
704 cartons, Amigo brand, 2-dozen size lettuce, at an agreed price 
of $3 per carton, plus cooling, for a total contract price of $2,- 
226.64, f.o.b. El] Centro, California. The contract was negotiated 
by B. W. Brown, a broker at Salinas, California. 


4. Complainant shipped on February 19, 1964, from El Centro, 
California, to respondent at Newark, New Jersey, in car PFE 
2402, 704 cartons of lettuce to be applied to the contract re- 
ferred to in Finding of Fact 3. 


5. Upon arrival of the lettuce at destination, respondent ac- 
cepted the shipment and subsequently paid complainant $1,298.90, 
or $927.74 less than the contract price. 


6. The formal complaint was filed on July 6, 1964, which was 
within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


Respondent contends that the lettuce did not meet contract re- 
quirements as to weight. The Memorandum of Purchase and Sale 
issued by the broker at the time the contract was negotiated spe- 
cified “weight average 43 lbs. or more.” Respondent stated that 
during the unloading process he noticed that the cartons seemed 
to be light in weight, and that he reported this to the broker, 
who instructed respondent to have a Government inspection as 
to weight. An official inspection, restricted to weight and con- 
dition, was made on March 3, 1964, at 9:50 a.m. This inspection 
covered 64 cartons of the load remaining, which were stacked 
in respondent’s warehouse. The report of this inspection does 
not disclose how many samples were examined, but those weighed 
ranged from 33 to 37 pounds, average 3414 pounds net weight. 


Respondent’s evidence is insufficient to establish that the car- 
load of lettuce did not meet contract requirements as to weight. 
The broker’s explanation of the statement, “weight average 43 
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Ibs. or more,” contained in the Memorandum of Purchase and 
Sale is that this term meant the lettuce cartons had a gross 
weight of 43 lbs. or more. before cooling. The Government in- 
spection of March 3, 1964, indicated an average of 341% lbs. net 
weight of the samples weighed. With only 64 cartons of the load 
remaining available for inspection as to weight, this evidence 
can hardly be said to be representative of the carload containing 
704 cartons. 


Respondent also contends that the lettuce arrived in “poor con- 
dition.” Respondent states that the lettuce arrived at approxi- 
mately 10:30 p.m., February 25, 1964; that on February 26, the 
National Inspection Service inspected the lettuce and advised 
respondent of its poor condition; that the following day (Feb- 
ruary 27) respondent contacted his broker and reported the con- 
dition of the lettuce; that respondent believes the broker con- 
tacted the shipper; that the broker advised respondent to obtain 
a Government inspection; and that a Government inspection of 
the lettuce was made the following day, February 28. Respond- 
ent did not submit an inspection report or statement by the Na- 
tional Inspection Service. The Federal inspection made February 
28 at 1:45 p.m. disclosed the following as to condition of the 
lettuce: 


“Heads or portion of heads not affected by condition factors 
are fresh and crisp. From 2 to 6 heads damage by blister- 
ing and peeling of the epidermis following freezing dam- 
age, average 13%, scattered throughout pack and load. No 
decay.” 


The contract in this case did not specify a U.S. grade or per- 
centage of condition defects. Complainant was required only to 
deliver to respondent lettuce meeting the Good Delivery Stand- 
ards set forth in Section 46.44 of the Regulations issued pur- 
suant to the Act. Under this section, the lettuce at destination 
could contain a maximum of 15%, by count, of the heads in any 
lot which were damaged by condition defects, including therein 
not more than 9% serious damage of which not more than 5% 
may be decay affecting any portion of the head exclusive of 
wrapper leaves. Although there is no specific evidence of the 
condition of the lettuce on arrival at destination, the Govern- 
ment inspection made three days after arrival shows total con- 
dition factors of only 13%, and no decay. It is clear from this 
that the lettuce met the Good Delivery Standards upon arrival, 
which is all that was required of the shipper. 
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Having accepted the lettuce, respondent is liable for the pur- 
chase price thereof, subject to his right to any damages result- 
ing from a breach of contract on the part of complainant. Since 
the evidence does not establish such a breach by complainant, 
respondent is liable to complainant for the unpaid balance of 
the purchase price, or $927.74. Respondent’s failure to pay this 
amount to complainant is in violation of Section 2 of the Act. 
Complainant should be awarded reparation in the amount of 
$927.74, with interest. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $927.74, with interest there- 
on at the rate of 5 percent per annum from April 1, 1964, until 


paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies of this order shall be served upon the parties. 


(No. 9834) 


SIERRA PACKING Co., INC. v. AGAN & STUART PRODUCE Co. PACA 
Docket No. 8826. Decided May 12, 1965. 


Joint venture—Failure to establish expenses or loss—Dismissal 


Where records of complainant joint adventurer failed to substantiate alleged 
expenses or loss to joint venture, complaint dismissed. 


Rankin, Kern, Martinez and DeLaGarza, McAllen, Texas, for complainant. 


Mr. Sid L. Hardin, Edinburg, Texas, for respondent. Mr. Hiram O. 
Childress, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U..S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repa- 
ration against respondent in connection with a joint venture in- 
volving okra, peas, and squash grown in Mexico and shipped in 
foreign commerce to the United States. 
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A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent and respond- 
ent filed an answer thereto. Thereafter an oral hearing was held 
in Edinburg, Texas, at the request of respondent. Six witnesses 
appeared and testified, three for complainant and three for re- 
spondent. In addition, complainant offered the deposition testi- 
mony of one witness in evidence. Each party was represented by 
counsel, and each party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Sierra Packing Co., Inc., is a corporation 
whose address is P. O. Box 826, Mission, Texas. 


2. Respondent is a partnership composed of L. B. Agan and 
W. L. Stuart, doing business as Agan & Stuart Produce Co., 
whose address is P. O. Box 768, Donna, Texas. At the time of 
the transactions involved herein, respondent was licensed under 
the act. 


3. On or about August 15, 1960, complainant, through its gen- 
eral manager, Nelson Parkhill, entered into a joint venture with 
respondent, through its (respondent’s) general partner, L. B. 
Agan, for the purpose of growing okra, peas, and squash in Mex- 
ico during the crop year 1960-61, and shipping the produce back 
to the United States for sale. In this connection it was agreed 
that complainant would be in charge of the growing and har- 
vesting of crops in Mexico, and would ship them to respondent 
in Donna, Texas, for marketing. It was further agreed that the 
parties would share equally in the profits and/or losses which 
might result from the venture. 


4. Nelson Parkhill, acting for the joint venture in early Sep- 
tember 1960, rented one tract of land in Mexico consisting of 
approximately 165 acres, for a cash rental of approximately $10 
per acre, paid in advance, upon which was planted 145 acres of 
peas and 20 acres of squash. A second tract of land in Mexico 
was also rented by Parkhill for use in the joint venture, consist- 
ing of approximately 165 acres, with the rental to consist of one- 
fifth of the net profits derived from the crop of okra planted on 
the tract. 


5. In addition to the 330 acres of cropland planted to okra, 
peas, and squash, as described in Finding of Fact No. 4, com- 
plainant, through Parkhill, rented an additional 70 acres in the 
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early Fall of 1960, which land was planted in okra. This addi- 
tional cropland was not a part of the original agreement between 
the parties and Parkhill did not discuss the renting of it with 
respondent partners, but respondent made no objection to this 
action by complainant when so informed in the late Fall of 1960. 


6. Pursuant to the joint venture agreement, okra, peas, and 
squash were grown in Mexico by complainant on the land rented 
for that purpose. The produce was then harvested, packed, and 
shipped to respondent at Donna, Texas, for sale. Respondent sold 
the produce and deducted its joint venture expenses, as well as 
the monies advanced by it to the joint venture, from the gross 
proceeds obtained on such sales. The balance of the proceeds 
were then remitted to complainant. 


7. An informal complaint was filed on January 11, 1962, which 
was within 9 months after the alleged cause of action herein 
accrued. 


CONCLUSIONS 


Complainant alleges that the joint venture resulted in a net 
loss to the joint venture partners, and that respondent owes com- 
plainant $8,261.11 as the balance of its (respondent’s) one-half 
part of such loss. Respondent, however, denies that there is any 
amount due and owing to complainant in connection with these 


transactions. 


Complainant, as the party affirmatively alleging that a loss 
has been sustained by the joint venture, has the burden of prov- 
ing such allegation by a preponderance of the evidence. As a 
corollary to this proposition, complainant must also establish the 
amount of expenses it has incurred in connection with the joint 
venture activities, for these expenses form the basis of complain- 
ant’s claim in this case and are being questioned by respondent. 


In view of the fact that the basic issue presented herein is one 
involving a correct accounting of the expenses of complainant! 
as they pertain to the joint account venture, and in view of the 
further fact that this issue is complicated by the many exhibits 
entered in evidence in this case, it was eventually stipulated by 
the parties that their respective records concerning this joint 


1Complainant does not question the accounting of respondent either as to the expenses 
claimed by respondent in connection with the joint venture, or as to the total of the pro- 
ceeds realized by respondent from the sale of the produce grown and sold for the account of 


the joint venture partners. 
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venture should be audited by a certified public accountant. Pur- 
suant to this stipulation James W. Johnson, Certified Public Ac- 
countant and Attorney at Law, of McAllen, Texas, audited the 
records of each of the parties to the joint venture and subse- 
quently issued a report as to each. In addition, Johnson testified 
at the oral hearings on May 3, 1968, and February 12, 1964, con- 
cerning his audit of the books and records of the respective par- 
ties. The gist of Johnson’s testimony on both occasions was that 
complainant’s records did not support, from an accounting stand- 
point, the total of the expenses claimed by complainant. Johnson 
further testified that, even with respect to the expenses for which 
there was accounting support, such as receipts and/or cancelled 
checks, he was in no position to testify that the benefits from 
such expenditures had accrued to the joint venture involved here- 
in, as opposed to some of the other projects in Mexico in which 
complainant at that time had an interest. 


In the course of the proceeding, and prior to the holding of 
the oral hearings, respresentatives of the Department reviewed 
the records of both parties. In their report to the Department, 
copies of which were served on the parties, the representatives 
reached the same conclusion as did the certified public account- 
ant, namely that complainant had failed to produce records to 
substantiate the expenses claimed in connection with the joint 
venture. 


In reviewing the evidence before us, we are of the opinion that 
complainant has failed to sustain its burden of proof with re- 
spect to the expenses which it claims to have expended in con- 
nection with the joint venture. Without these figures it is im- 
possible to calculate the losses of the parties resulting from the 
joint venture, or indeed, to say that there was a loss at all. Ac- 
cordingly, we conclude that the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 


Copies of this order shall be served on the parties. 


See 
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(No. 9835) 


In re MANDELL, SPECTOR, RUDOLPH Co. PACA Dockets No. 8998 
and 9303. Decided May 14, 1965. 


Failure to account truly and to pay promptly and in full—Records— 
Cartage—Averaging—Fiduciary duty—Sanction 


Respondent repeatedly and flagrantly violated section 2(4) of the act by 
failing truly and correctly to account to its consignors and joint account 
partners, to make full payment in most transactions and to make full 
payment promptly to one consignor and also violated the record keeping 
requirements of the act and the regulations issued thereunder. The find- 
ings of false accountings and underpayments are based, in part, upon 
disallowance of cartage expense on produce sold outside of the Philadel- 
phia market for a net price less than the price on such market and on 
averaging of identified sales from a particular shipment to arrive at a 
price to be assigned to “oversales” and “undersales” necessitated by 
respondent’s inadequate records. Any license held by respondent is sus- 
pended for a period of 90 days, and a new license shall not be issued 
to respondent until the expiration of this suspension. In addition, notice 
is hereby given to the industry that in the future the flagrant disregard 
or breach of the standards of conduct imposed by the act upon commis- 
sion merchants, joint account partners and others acting in a fiduciary 
capacity may result in sanctions of revocations of license. 


Mr. John C. Chernauskas for complainant. Comanor and Stein, Philadelphia, 
Pa. Shapiro, Rosenfeld, Stalberg & Cook, Philadelphia, Pa., and Wil- 
liams, Wadden & Stein, Washington, D.C., for respondent. Mr. John 
Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a consolidation of two proceedings under the Perish- 
able Agricultural Commodities Act, 1930, as amended (7 U.S.C. 
499a et seq.). A complaint was filed March 22, 1963, by the Act- 
ing Director, Fruit and Vegetable Division, Agricultural Market- 
ing Service (presently the Consumer and Marketing Service), 
United States Department of Agriculture, in PACA Docket No. 
8998, alleging that respondent repeatedly and flagrantly violated 
section 2 of the act (7 U.S.C. 499b) by failing truly and correctly 
to account and make full payment promptly for numerous ship- 
ments of perishable agricultural commodities received in inter- 
state commerce on consignment and joint account and that re- 
spondent violated section 9 of the act (7 U.S.C. 499i) and the 
regulations issued thereunder by failing to keep accounts, records 
and memoranda which fully and correctly disclose all transac- 
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tions involved in its business under the act. Revocation of re- 
pondent’s license was requested in the complaint. Respondent 
filed an answer to the complaint May 28, 1963, in which it ad- 
mitted certain of the allegations of the complaint and denied 
others. Respondent requested an oral hearing. 


Respondent’s license under the act terminated October 21, 
1963, because of respondent’s failure to file a timely application 
for a renewal thereof. Respondent filed an application for a new 
license December 9, 1963. On December 16, 1963, the Director, 
Fruit and Vegetable Division, Agricultural Marketing Service, 
filed a notice to show cause why a license should not be denied 
respondent in PACA Docket No. 9303 because of the alleged vio- 
lations of the act set forth in PACA Docket No. 8998. Respond- 
ent filed an answer thereto January 7, 1964, in which it alleged, 
in substance, that its failure to renew its prior license was due 
to the negligence of an employee. Respondent also incorporated 
by reference the answer it filed to the complaint in PACA Docket 
No. 8998. 


On January 7, 1964, complainant filed a motion to consolidate 
these two proceedings for hearing on the grounds that the re- 
spondent and the violations of the act alleged in each proceed- 
ing were identical. Respondent filed an opposition thereto. On 
March 17, 1964, the hearing examiner granted such motion. An 
oral hearing in these proceedings was held before John Curry, 
Hearing Examiner, Office of Hearing Examiners, United States 
Department of Agriculture, in Philadelphia, Pennsylvania, March 
24 and 25, 1964, after two prehearing conferences had been held. 
Complainant was represented at the hearing by John C. Cher- 
nauskas, Office of the General Counsel, United States Department 
of Agriculture, and respondent was represented by Harry Sha- 
piro, of Shapiro, Rosenfeld, Stalberg, and Cook, Attorneys at Law, 
and Ned Stein of Comanor and Stein, Attorneys at Law, both of 
Philadelphia, Pennsylvania. After the hearing, the parties filed 
briefs. On December 1, 1964, the hearing examiner filed a con- 
solidated report in these proceedings recommending that respond- 
ent be found to have violated the act as charged, that its license 
be revoked and that its application for a new license be denied. 
Respondent filed execeptions to the hearing examiner’s report and 
oral argument was held before the Judicial Officer April 6, 1965. 
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FINDINGS OF FACT 


1. Respondent, Mandell, Spector, Rudolph Co., is a corporation 
organized and existing under the law of the State of Pennsyl- 
vania whose address is 41-438 Produce Market, 3301 Galloway 
Street, Philadelphia, Pennsylvania. At the time of the transac- 
tions involved herein the officers of respondent corporation were 
Charles Rudolph, president, Irvin Spector, treasurer, and Wil- 
liam B. Mandell, secretary, and each officer owned one-third of 
the outstanding stock of the corporation. 


2. Pursuant to the licensing provisions of the act, license No. 
178612 was issued to respondent October 21, 1958. This license 
was renewed annually until October 21, 1963, when it terminated 
automatically due to respondent’s failure to file a renewal appli- 
cation for a license within 30 days after the termination date of 
the license (see section 4(a) of the act (7 U.S.C. 499d(a) ). 


3. On December 9, 1963, respondent filed an application for a 
new license. The current officers of respondent corporation are 
Irvin Spector, president, Charles Rudolph, treasurer, and Re- 
becca Sand, secretary, Irvin Spector and Charles Rudolph each 
owned 50 percent of the stock of respondent. 


4. During the period involved herein, respondent operated its 
business from its store at 41-43 Produce Market, 3301 Galloway 
Street, Philadelphia, Pennsylvania, and also from the Pennsyl- 
vania Railroad produce depot in Philadelphia. Respondent main- 
tained two sets of records. One set covered sales made at its store 
on the Produce Center, and the other set covered sales made at 
the Pennsylvania Railroad produce depot. The store records cov- 
ered sales of trucklot shipments, local purchases and portions of 
carlot shipments. The depot records covered sales of produce 
received in carlots and sold at the depot. In depot sales, a sam- 
ple is removed from the carlot and displayed on the railroad ter- 
minal floor. Buyers make purchases on the basis of these sam- 
ples. Deliveries are made directly from the car. On occasion, 
portions of carlots are transferred to the store for sale at that 
location. Respondent’s receiving record for the store was main- 
tained in a bound book. Respondent did not record therein the 
manner in which the shipment was transported, the date of un- 
loading, the shipper’s address, or whether the shipment was pur- 
chased, consigned or on a joint account basis. The receiving rec- 
ord for the depot operation consisted of a loose-leaf book with 
information typed on tear-out cards. This record similarly did 
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not contain information as to the manner in which the shipment 
was transported, the date of unloading, the shipper’s address or 
whether the shipment of produce was a purchase, consignment 
or a joint account transaction, but a car number was shown. Re- 
spondent preserved these loose-leaf sheets for a few months and 
then destroyed or otherwise disposed of them. 


5. Respondent maintained sales tickets on all sales made at the 
depot on which it identified each sale by the number of the car 
in which the produce was received. These sales tickets accurately 
showed the quantities and the prices at which the commodities 
were sold, with the exception of sales tickets made out for por- 
tions of car shipments which were transferred from the depot 
for sale at the store. In these instances, respondent listed the 
depot to store transfer at a specific price, which price was usu- 
ally lower than the sales prices for the same shipment made at 
the depot. Such transfer price also did not reflect the actual price 
respondent received for the commodity when it was subsequently 
sold at the store. Respondent issued sales tickets in connection 
with sales made at the store and, on certain of them, lot num- 
bers were used to identify the sale with the originating shipment. 
On most of such sales tickets, the shippers’ initials, or the vari- 
ety or brand name of the produce involved would be used as the 
means of identification. Sometimes no identification would be 
made. In most instances the quantities and the prices at which 
the commodities were sold were accurately recorded on the store 
sales tickets. Respondent filed its sales tickets by days and 
placed all tickets for one day in an envelope. Sales tickets cov- 
ering cash sales made in the store were filed in the envelope con- 
taining depot sales tickets. 


6. Respondent prepared and maintained a disposition record on 
each car shipment of produce sold at the depot on which it iden- 
tified the shipper by name or initials, recorded the car initials 
and number, the date of arrival and then listed the date of each 
sale from the shipment, to whom sold, the quantities and prices 
of each sale and the number of bad-order packages received, if 
any. Respondent also listed on the disposition record any por- 
tions of the shipment which were transferred for sale at the store. 
These transfers were recorded as if sold to the store and the 
prices listed were generally lower than any of the other sales 
from the shipment. With the exception of the prices listed for 
depot to store transfers, the disposition record of each shipment 
accurately reflected the prices at which respondent sold the ship- 
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ment. Respondent did not prepare a disposition record for sales 
made at the store. 


7. Respondent’s accounts receivable records consisted of a daily 
billing sheet and an alphabetical file. The daily billing sheet was 
a numbered sheet, approximately two feet square, on which was 
recorded the sales made each day from all shipments. The pur- 
chaser’s name, the commodity, unit price and total price are 
shown. A separate daily billing sheet was prepared for depot 
and store sales. The alphabetical file was kept separately for 
depot and store sales. A copy of the invoice issued by respond- 
ent to the customer would be filed here under the customer’s 
name when the invoice was paid. The copy of the invoice had 
spaces thereon in which respondent entered the day of the week 
payment was received and also spaces to enter allowances granted 
to the customer and “DNG” which stands for “did not get.” 


8. Respondent maintained a file or car jacket for each ship- 
ment it received, whether by rail or by truck. The car jackets 
are numbered and filed according to this number. The file is in 
rough chronological order as the car jacket number is assigned 
to loads as they arrive. Each car jacket contained all documents 
and memoranda relating to the specific shipment, with the ex- 
ception of the sales tickets and the cartage invoices which were 
kept in separate file envelopes. Respondent employs three or four 
trucking firms to do its hauling. These firms issue weekly bills, 
listing the number of packages delivered and to whom delivered. 
All but one firm’s bills show the car number from which the 
delivery is made. They also show whether the delivery was made 
from the depot or the store. 


9. In auditing respondent’s records, complainant’s employees 
picked only those car jackets which showed that the shipment 
had been received on consignment or joint account. Such em- 
ployees further restricted their selection to those consignment or 
joint account transactions where the shipment was sold by re- 
spondent within a week or less. The employees of complainant 
reviewed all the documents and memoranda relating to each 
such shipment which were available to them by respondent. Com- 
plainant’s employees compiled an account of sales based on the 
figures shown on respondent’s sales tickets or disposition records 
for each shipment. The sales tickets marked by respondent with 
a lot number or other symbol identifying the sale with the orig- 
inating shipment in some instances resulted in sales of a quan- 
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tity in excess of the amount in the shipment and in other in- 
stances a quantity less than the amount in the originating ship- 
ment. In these cases, complainant’s employees, in reconstruct- 
ing an account of sales for the shipment, would determine the 
average sales price of the identified sales and used this average 
price as the price of the excess or missing sales in the shipment. 


10. During the period January to May 1961, respondent re- 
ceived at Philadelphia, Pennsylvania, in interstate commerce, 57 
shipments, or a total of 98,692 containers, of tomatoes on a con- 
signment basis from Hicks Produce, Inc., Johnson City, Tennes- 
see. Respondent issued accounts of sales to the consignor showing 
gross sales of $119,433.30 and respondent paid the consignor net 
proceeds of $104,545.57. Complainant’s employees prepared an 
accounting from respondent’s records in connection with these 
shipments of tomatoes. Respondent’s sales tickets identified the 
sales of these tomatoes by the word “Hicks” or “Higgs.” In a 
few instances where the sales tickets bore no identification, but 
where respondent’s inventory record showed no tomatoes other 
than tomatoes from this consignor, such sales were included in 
the accounting prepared by complainants’ employees from re- 
spondent’s records, which is as follows: 


Accounting from records 


83,313 packages sold for $103,837.80 

15,379 @ average selling price 1.2452 19,149.93 

98,692 Computed gross $122,987.73 

Less: Clips and allowances 427.75 

Adjusted gross $122,559.98 

Expenses: 

Unloading 97,390 @ $0.03 $2,921.70 
Ice 28.86 
Cartage* 1,131.65 

Commission @ 10 percent 12,256.00 16,338.21 

Net proceeds $106,221.77 

From respondent’s A/S 104,545.57 

Difference $ 1,676.20 


*Does not include cartage to Metropolitan New York points 
in cases where the delivered sales price was lower than the 
going Philadelphia price plus cartage. 


11. Respondent’s accounts receivable records were missing for 
the period the tomatoes of Hicks Produce, Inc., described in Find- 
ing of Fact 10, were sold. Charles Rudolph stated that some of 
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respondent’s records had been stored on the roof of its refriger- 
ator and that because of the excessive weight of the records it 
had been necessary to have the roof of the refrigerator repaired. 
The records were removed and, apparently, had been discarded. 
A spot check was made by complainant’s employees of the rec- 
ords of customers to whom respondent had sold the Hicks’ to- 
matoes. The spot check revealed the following: 


(a) Respondent’s sales tickets listed sales of Hicks’ tomatoes 
to F. Spatola & Sons, Philadelphia, Pennsylvania, as follows: 


March 24, 1961 182 containers at $1.90 each 
* 121 _ at 190 ” 
am 57 ™ at 125 ” 
Spatola’s records showed it paid: 
March 24, 1961 182 containers @ $2.15 
” 121 ” @ 2.35 
" 57 7 @ 1.50 


(b) Respondent’s sales tickets indicated sales to J. J. Weinreb 
& Son, Syracuse, New York, March 22, 1961, of 100 containers 
of tomatoes at 75 cents each and May 24, 1961, of 50 containers 
of tomatoes at $1.40 each. The purchaser’s records indicate that 
it was billed for 100 containers of tomatoes at 75 cents each for 
the May 22, 1961 purchase, and that it paid this amount May 
29, 1961. The invoice from respondent covering the March 24, 
1961 purchase lists the 50 containers of tomatoes at $2 each, or 
60 cents more than shown by respondent’s sales tickets. The 
purchaser paid for the tomatoes at the billing price. 


(c) The Cortland Produce Co., Syracuse, New York, purchased 
portions of the Hicks’ tomatoes from respondent January 10, 27, 
March 24, April 10, 28, May 8 and 9, 1961. Cortland was billed 
and paid the amount shown on respondent’s sales tickets, with 
the exceptions of the sales of April 10 and March 24, 1961. On 
April 10, 1961, Cortland purchased one lot of 50 containers of 
tomatoes at $1.25 each and another lot of 25 at $1.25 each. The 
purchaser paid for the lot of 50 containers at $1.25 each and the 
lot of 25 at 75 cents each, deducting 50 cents per package on the 
lot of 25 for alleged poor condition. Respondent’s sales tickets 
list a sale to Cortland March 24, 1961, of 25 containers of toma- 
toes at $1.90 each. Respondent’s bill to Cortland for these toma- 
toes lists the unit price as $2 and the purchaser paid $50 for 
such tomatoes. 
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(d) Respondent’s sales tickets indicated sales to A. Cardamone 
& Sons, Inc., Utica, New York, of some of the tomatoes involved 
January 11, February 8, 16, March 24, 28, April 13 and May 22, 
1961. The purchaser’s records indicate that it was billed and 
paid the amount shown on respondent’s sales tickets with the 
exception of the sales of March 24 and April 13, 1961. Respond- 
ent’s sales tickets show a sale to Cardamone March 24, 1961, of 
25 containers of Hicks’ tomatoes at $1.90 each. Respondent’s bill 
to Cardamone for these tomatoes was for 25 containers at $2 
per container, which the purchaser paid to respondent. Respond- 
ent’s sales tickets show a sale of tomatoes to Cardamone April 
18, 1961, of 60 containers at $1.35 each. Cardamone paid $1.25 
per package. 


(e) Respondent’s sales tickets show sales of some of the toma- 
toes involved to Karrat Bros. & Co., Inc., Utica, New York, Jan- 
uary 11, Februrary 7, 24 and March 28, 1961. The purchaser’s 
records indicate that respondent billed it for the amounts shown 
on the sales tickets with the exception of the sale of March 28, 
1961. Respondent’s sales tickets show a sale to Karrat March 
28, 1961, of 200 containers of these tomatoes at $1.50 each. Re- 
spondent billed Karrat for these tomatoes at $2 per container, 
or 50 cents per unit higher than the price indicated on the sales 
ticket. The purchaser paid the higher amount. 


(f) Respondent’s sales tickets show sales of Hicks’ tomatoes 
to Spieller Bros., Inc., Utica, New York, January 10, 20, March 
20, 24, 28, April 10, 18, May 9 and 22, 1961. The purchaser’s 
records indicate that it was billed and paid the amount shown 
on the sales tickets with the exception of the sales of January 20, 
March 24 and March 28, 1961. Respondent’s sales tickets list 
a sale January 20, 1961, of 300 containers of these tomatoes at 
$1.10 each to Spieller. The purchaser paid $1 per container for 
the tomatoes. Respondent’s sales tickets list a sale to Spieller 
March 24, 1961, of 25 containers of Hicks’ tomatoes at $1.90 
per container. Respondent billed the purchaser for this lot at 
$2 per unit, which the purchaser paid. Respondent’s sales 
tickets listed a sale to Spieller March 28, 1961, of 50 containers 
ef Hicks’ tomatoes at $1.75 each. Respondent billed the pur- 
chaser at $1.90 per unit, which the purchaser paid. 


12. Complainant’s employees discussed their findings in con- 
nection with the tomatoes of Hicks Produce, Inc., described in 
Findings of Fact 10 and 11, with the three officers of respondent 
April 17, 1962. Respondent’s officers could not explain the 
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discrepancies between respondent’s records, its billings to pur- 
chases of such tomatoes and the accounts respondent issued to 
the consignor. On April 17, 1962, respondent issued a check in 
the amount of $1,676.20 made payable to Hicks Produce, Inc., 
the difference between the accounting prepared by complainant’s 
employees from respondent’s records and the accounting issued 
by respondent to the consignor. 


13. During the period October 4, 1960, through April 12, 1962, 
respondent received in interstate commerce, on consignment or 
joint account, 35 lots of perishable agricultural commodities, 
accepted and sold these commodities, but failed to account truly 
and correctly and, as to most of these lots, to make full payment 
of the net proceeds realized, as set forth in Findings of Fact 
14-48. In each of these transactions, respondent issued an account 
of sales and remitted to the respective consignor or joint 
venturer in accordance with that account of sales. 


14. Respondent received August 24, 1961, at Philadelphia, 
Pennsylvania, in interstate commerce, a truck shipment con- 
taining 728 packages of corn from Bar-Ro-Acres, Ellenville, 
New York, on a consignment basis. The shipment was assigned 
lot No. 479 and was sold August 24, and 25, 1961. All sales were 
made through the store and sales tickets were identified by the 
number 479, The accounting prepared from respondent’s re- 
cords, the accounting issued by respondent to the consignor and 
a comparison thereof are as follows: 








Record’s account of sales Respondent’s account of sales 
115 @ $1.50 $172.50 67 @ $1.50 $100.50 
626 @ 1.25 782.50 661 @ 1.25 826.25 
741 $955.00 728 $926.75 
Less 13 oversold @ 
avg $1.29 16.77 
728 $938.23 
$0.03 Unld. chg $21.84 Unld. chg $21.84 
Selling chg 93.82 115.66 Selling chg 92.68 114.52 
Net proceeds $822.57 Net proceeds $812.23 
Record’s net $822.57 
Respondent’s net 812.23 


Difference $ 10.34 
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15. Respondent received June 14, 1961, at Philadelphia, Penn- 
sylvania, in interstate commerce, a truck shipment of 800 packages 
of blueberries from the North Carolina Blueberry Association, 
Burgaw, North Carolina, on a consignment basis. Such blue- 
berries were sold by respondent June 14 and 15, 1961, through 
respondent’s store. This lot was not assigned a lot number and 
respondent attempted identification by means of the words “Moon” 
and “Crescent”. The accounting prepared from respondent’s re- 
cords, the account of sales issued by respondent to the consignor 
and a comparison thereof are as follows: 


Record’s account of sales Respondent’s account of sales 


288 Moon 1 @ $3.60 $ 3.60 288 Moon @ $0.32 $3.84 $1105.92 
18 @ 3.96 71.28 512 Cres @ 0.30 3.60 1843.20 





287 @ 3.84 1102.08 
29 @ 1.75 50.75 $2949.12 
; 4.50 
28 ; : i. 28,00  _Unld. c-hg $ 24.00 
aoe “ ——— Selling chg 206.44 230.44 
366 $1260.21 ree 
Less 78 oversold @ Net proceeds $2718.68 
avg $3.44 268.32 
288 $ 991.89 


512 Cres. 148 @ $3.96 $ 586.08 
10 @ 3.84 38.40 
388 @ 3.72 1443.36 
16 @ 3.60 57.60 
562 $2125.44 





Less 50 oversold @ 
avg $3.78 189.00 


512 1936.44 


Total gross $2928.33 


Total gross (BF) $2928.33 
$0.03 Unld. chg $ 24.00 


Selling chg 204.98 228.98 
Net proceeds $2699.35 
Respondent’s net $2718.68 
Record’s net 2699.35 
Difference $ 19.33 


16. Respondent received June 26, 1961, at Philadelphia, Penn- 
sylvania, in interstate commerce, a trucklot of 207 bushel baskets 
of eggplant from L. 8. Cellon, Alachua, Florida, on a consign- 
ment basis. This eggplant was sold by respondent June 26 and 
27, 1961. Respondent’s sales tickets covering this shipment were 
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identified by the shipper’s initials “LSC” and the word “fancy” 
or “choice”, The sales identified as “fancy” were for the packages 
the shipper called extra select and “choice” was used to identify 
the select grade. The account of sales prepared from respond- 
ent’s records, respondent’s account of sales issued to the con- 
signor and a comparison thereof are as follows: 





Record’s account of sales Respondent’s account of sales 
Fancy 211 @ $4.00 $844.00 189 @ $4.00 $756.00 
Less 22 oversold @ 18 @ 3.00 54.00 
—_ — =. $810.00 
189 $756.00 
Choice 12 @ $3.00 $ 36.00 Freight $165.60 
6 @ 2.75 16.50 Unld. 6.21 
i h 1.00 252.81 
18 52.50 Selling chg __ 81.00 8 
caer Net ed 557.19 
Total 207 Gross $808.50 es 
Freight $165.60 
Unld. 6.21 
Selling chg. 80.85 252.66 
Net proceeds $555.84 
Respondent’s net $557.19 
Record’s net 555.84 
Difference $ 1.35 


17. Respondent received and sold at Philadelphia, Pennsyl- 
vania, July 21, 1961, in interstate commerce, a trucklot of 227 
cartons of lettuce shipped to respondent by Maggio & Smith, 
Syracuse, New York, on a consignment basis. This lot was 
assigned lot No. 129 and the sales tickets were so identified. The 
accounting prepared from respondent’s records, the account of 
sales issued by respondent to the consignor and a comparison 
thereof are as follows: 


Record’s account of sales Respondent’s account of sales 

7 @ $2.00 $ 14.00 52 @ $1.75 $ 91.00 

120 @ 1.75 210.00 100 @ 1.65 165.00 

_100 @ 1.65 165.00 75 @ 1.60 120.00 

227 $389.00 227 $376.00 
Freight $40.00 Freight $40.00 
Unld. 6.81 Unld. 6.81 

Selling chg. 38.90 85.71 Selling chg. 37.60 84.41 

Net proceeds $303.29 Net proceeds $291.59 
Record net $303.29 


Respondent’s net 291.59 
Difference $ 11.70 
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18. Respondent received October 4, 1960, at Philadelphia, 
Pennsylvania, in interstate commerce a trucklot consisting of 220 
bushels of peppers shipped by Byrd Packing Co., Inc., Parksley, 
Virginia, on a consignment basis. These peppers were sold Octo- 
ber 4, 5 and 6, 1960. Respondent failed to assign a lot number 
or otherwise identify its sales with the shipment, but a total of 
only 236 bushels of peppers were sold October 4, 5 and 6. The 
accounting prepared from respondent’s records, respondent’s ac- 
count of sales issued to the consignor and a comparison thereof 
are as follows: 


Record’s account of sales Respondent’s account of sales 
2 @ $2.50 $ 5.00 62 @ $2.25 $139.50 
148 @ 2.25 333.00 138 @ 2.00 276.00 
52 @ 2.00 104.00 10 @ 1.25 12.50 
2@ 1.75 3.50 10 @ 1.00 10.00 
8 @ 1.50 12.00 
11@ 1.25 13.75 220 $438.00 
13 : 3. 
aa” _ aes Z Unld. $6.60 
236 $484.25 Selling chg 43.80 50.40 
Less 16 oversold @ 
avg $2.05 32.80 Net proceeds $387.60 
220 $451.45 
Unld. $ 6.60 
Selling chg 45.15 51.75 
Net proceeds $399.70 
Record’s net $399.70 
Respondent’s net 387.60 
Difference $ 12.10 


19. Respondent received June 14, 1961, at Philadelphia, Penn- 
sylvania, in interstate commerce, car BAR 7744 containing 640 
cartons of lettuce shipped by Kirby Little Pkg. Co., Salinas, Cali- 
fornia. This lettuce was originally purchased by respondent from 
Kirby Little Pkg. Co., but upon arrival and after complaint by 
respondent the transaction was changed from a purchase and 
sale to a consignment. This shipment was sold by respondent 
June 14, 15 and 16, 1961. Sales tickets for sales made at the 
depot were identified by the car number, 7744, while sales made 
at the store were identified by the brand name, Big Top. All but 
106 packages were sold at the depot. A sales ticket was issued 
showing the store as the buyer of the 106 cartons at $1.50 per 
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carton. The store sales tickets showed that the 106 packages were 
sold at prices ranging from $2.00 to $2.50 per package. Respond- 
ent’s account of sales reported these packages as sold at $1.50. 
The accounting prepared from respondent’s records, respond- 
ent’s account of sales issued to the consignor and a comparison 
thereof are as follows: 


Record’s account of sales Respondent’s account of sales 
Depot sales 286 @ $3.50 $1001.00 86 @ $3.25 $ 279.50 
90 @ 3.40 306.00 116 @ 3.00 348.00 
116 @ 3.25 377.00 135 @ 2.50 337.50 
35 @ 3.00 105.00 190 @ 2.25 427.50 
Store sales 61 @ _ 2.50 152.50 106 @ 1.50 159.00 
21 @ 225 47.25 7 B/O 
11 @ 2.00 22.00 
Short 13 @ avg 640 $1551.50 
2.38 30.94 
633 $2041.69 
7 Rej. to R.R. 
640 $2041.69 
Freight $849.07 Freight $849.07 
Term. chg 35.00 Term. chg 35.00 
Insp. 3.00 Govt. insp 15.00 
Govt. insp 15.00 P.P.I. insp 3.00 
Cartage 79.46 Sell. chg 155.15 1057.22 
Selli h 204.17 1185.7 
rene. Sy ae Bs Net proceeds $ 494.28 
Net proceeds $ 855.99 
Record’s net $855.99 
Respondent’s net 494.28 
Difference $361.71 


20. Respondent received July 21, 1961, at Philadelphia, Penn- 
sylvania, in interstate commerce, car PFE 73903 containing 416 
crates of cantaloups shipped to respondent by Growers Produce 
Distributors, Shafter, California, on a consignment basis. Re- 
spondent sold the cantaloups July 21, 24 and 25, 1961, with the 
sales tickets issued in connection therewith identified by the car 
number, 73903. The account of sales prepared from respondent’s 
records, respondent’s account of sales issued to the consignor and 
a comparison thereof are as follows: 
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Record’s account of sales Respondent’s account of sales 
208 @ $8.75 $1820.00 208 @ $8.75 $1820.00 
12 @ 8.50 102.00 386 @ 17.75 279.00 
26 @ 8.00 208.00 38 @ 7.50 285.00 
86 @ 7.75 279.00 53 @_ 7.00 371.00 
11 @ 7.50 82.50 70 @ 6.75 472.50 
41 @ 7.00 287.00 11 B/O 


65 6.75 438.75 
@ = 416 $3227.50 


5 @ 6.50 32.50 
11 B/O rej 
415 $3249.75 
1 short @ avg 
s.p. $8.04 8.04 
416 $3257.79 
416 $3257.79 416 $3227.50 
Freight $1021.55 Freight $1021.55 
Cartage 24.59 Terminal 35.00 
Terminal 35.00 Inspection 3.00 
Inspection 3.00 Selling chg 322.75 1382.30 
Selling ch 325.78 1409.92 
" one soe ebm $1845.20 
Net proceeds $1847.87 


Record’s net $1847.87 
Respondent’s net 1845.20 


Difference $ 2.67 


21. Respondent received August 14, 1961, at Philadelphia, 
Pennsylvania, in interstate commerce, car REX 7866 containing 
1540 packages of strawberries (1040 Fancy - 500 Regular) 
shipped to respondent by Driscoll Associates, Watsonville, Cali- 
fornia, on a consignment basis. This shipment was assigned lot 
No. 398, the sales tickets issued in connection therewith were 
so identified and respondent sold the strawberries August 16, 17, 
18 and 21, 1961. The account of sales prepared from respondent’s 
records, respondent’s account of sales issued to the consignor and 
a comparison thereof are as follows: 
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Record’s account of sales Respondent’s account of sales 
121/12 @ $0.40 $4.80 $ 580.80 77/12 @ $0.40 $4.80 $ 369.60 
2 @ 38 4.56 9.12 21 @ 37 84.44 93.24 
747 @ .85 4.20 3137.40 476 @ .85 4.20 1999.20 
71 @ 30 3.60 255.60 50 @ 33 3.96 198.00 
150 @ 33 3.96 594.00 103 @ .30 3.60 370.80 
52 @ .25 = 3.00 156.00 91 @ .25 3.00 273.00 
21 @ .20- 2.40 50.40 172 @ .20~ 2.40 412.80 
22 @ 2.50 55.00 50 B/O 
118 @ 2.00 236.00 
8 @ 1.50 147.00 $3716.64 
128 @ 1.25 160.00 Express $820.48 
2 @ 1.75 3.50 Insp. 2.03 
ae ——____ Cartage @ $0.11 114.40 
1532 . $5384.82 Selling chg 334.50 1271.41 
50 B/O rej _- 
ae Sree cee Net proceeds $2445.23 
1582 $5384.82 
Less 42 oversold @ $3.51 _147.42 126/12 @ $0.35 $4.20 $ 529.20 
1540 $5237.40 70 @ 32 3.84 268.80 
Less clips & allowances 96.60 105 @ 30 3.60 378.00 
__ 28 @ 25 3.00 84.00 
Adjusted gross $5140.80 52 @ .20 2.40 124.80 
119 @ «15 ~= 1.80 214.20 
$1599.00 
Express $1214.94 
Out-of-town ctge 6.00 Express $394.46 
Inspection 3.00 Inspection 97 
Ctge t ostore 163.90 Ctge @ $0.11 55.00 
(1490X11) Sell. chg 143.91 594.34 
Selling chg 462.69 1850.53 $1004.66 
Net proceeds $3290.27 


Respondent’s net proceeds 
A/S #1 $2445.23 
A/S # 2 1004.66 


Total $3449.89 
Respondent’s total net $3449.89 
Record’s total net 3290.27 
Difference $ 159.62 


A white piece of paper found in the car jacket reads as follows: 


“Wm M: We gave shpr 415.64 more than car sold for??? OK 
Wm” The initials “Wm” appearing as a signature on the white 
slip of paper were written by William Mandell, one of respond- 
ent’s officers. 
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22. Respondent received at Philadelphia, Pennsylvania, in in- 
terstate commerce, car PFE 2582 containing 715 master contain- 
ers of cello carrots, packed 48 one-pound packages per each mas- 
ter container shipped by Max Lutz Co., Inc., McAllen, Texas, on 
a joint account basis. Respondent’s disposition record for this 
shipment showed that all but 47 bags were sold at the depot. 
These 47 bags were shown as being torn and the records indicate 
19 were transferred and charged to the store January 25 at $3.50 
per bag. On January 30 an additional 28 torn bags were charged 
to the store at $3.50 per bag. The remaining bags sold at the 
depot for prices ranging from $4.25 to $4.75, mostly $4.40 to 
$4.50. On January 26 the store sold a total of 44 packages of 48 
cello carrots for a price of $201.75 or an average selling price of 
$4.59 per package. On January 30 the 28 torn bags were trans- 
ferred to the store. Store sales did not show any sales of Texas 
carrots on January 30 but on January 31 and February 1 a total 
of 35 packages were sold, each package packed 36 cellos per crate 
or basket. The total price received was $121.65 or an average 
of .097 per one-pound package, or $4.66 per 48-pound package. 
The accounting prepared from respondent’s records, respondent’s 
account of sales issued to the joint venturer and a comparison 
thereof are as follows: 





Record’s account of sales Respondent’s account of sales 
Depot 20 @ $4.75 $ 95.00 224 M/W carrots $4.50 $1008.00 
824 @ 4.50 1458.00 444 4.25 1887.00 
149 @ 4.40 655.60 47 torn bags 3.50 164.50 
5 @ 4.35 21.75 
170 @ 4.25 722.50 715 $3059.50 
1/26 store 19 @ 
avg 4.59 87.21 We apply 1/2 profit 
1/30 28 @ avg 4.66 130.48 against advance 
715 $3170.54 Freight $ 687.36 
b Terminal 30.00 
Freight $ 687.36 Inspection 3.00 
Terminal 80.00 JT cost 2145.00 2865.36 
Inspection 3.00 ——— 
JT cost 2145.00 Profit $ 194.14 
Cartage 20.00 2885.36 1/2 profit 97.07 
Joint profit $ 285.18 
1/2 profit 142.59 


Record’s 1/2 profit $142.59 
Respondent’s 1/2 profit 97.07 


Difference $ 45.52 


~ 
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23. Respondent received December 28, 1960, at Philadelphia, 
Pennsylvania, in interstate commerce, car PFE 7283 containing 
300 cartons of cabbage and 251 cartons of romaine shipped to 
respondent by Taix-Vessey-Auker Co., Salinas, California, on a 
consignment basis. The shipment was sold December 29, 30, 1960, 
January 3, 4, 5 and 6, 1961, and sales tickets issued in connec- 
tion therewith were identified by the car number, 7283. All but 
22 packages of romaine were sold at the depot. The accounting 
prepared from respondent’s records, respondent’s account of sales 
issued to the consignor and a comparison thereof are as follows: 


Record’s account of sales 





Respondent’s account of sales 


Romaine 25 @ $2.75 $ 68.75 Romaine 25 @ $2.50 $ 62.50 
55 @ 2.50 1387.50 64 @ 2.25 144.00 
85 @ 2.25 191.25 92 @ 2.00 184.00 
26 @ 2.00 52.00 62 @ 1.75 108.50 
32 @ 1.75 56.00 8 B/O 
380 @ 1.50 45.00 Cabbage 11 B/O 
eee ada 124 @ 2.50 310.00 
253 $550.50 165 @ 2.25 371.25 
Less 10 oversold —. —___—_—. 
@ $2.18 21.80 551 $1180.25 
243 $528.70 
8 B/O rej 
251 $528.70 
Cabbage 229 @ $2.50 $572.50 Freight $671.45 
15 @ 2.40 36.00 Terminal 30.00 
40 @ 2.25 90.00 Demurrage 12.00 
10 @ 2.00 20.00 Inspection 3.00 
294 $718.50 Selling chg 118.03 834.48 
11 B/O Net proceeds $ 345.77 
305 $718.50 
5 oversold 
@ $2.44 12.20 
300 706.30 
Total gross $1235.00 
Cartage $ 27.50 
Freight 671.45 
Demurrage 12.00 
Terminal 30.00 
Inspection 3.00 
Selling chg 123.50 867.45 
Net proceeds $367.55 


Record’s net 


$367.55 


Respondent’s net 345.77 


Difference 


$ 21.78 
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24. Respondent received June 10, 1961, at Philadelphia, Penn- 
sylvania, in interstate commerce, car WHIX 70157 containing 
688 bushels of peppers shipped by L. S. Cellon, Alachua, Florida, 
on a consignment basis. The shipment was sold by respondent 
June 12, 13, 14 and 15, 1961, with 197 packages sold at the depot 
and the remaining 491 packages sold through the store. Depot 
sales were identified by the car number, 70157, while store sales 
were identified by the shipper’s initials, “LSC.” The accounting 
prepared from respondent’s records, a consolidated account of 
sales from 3 separate accounts of sales issued by respondent to 
the consignor and a comparison thereof are as follows: 


Respondent’s Consolidated 








Record’s account of sales account of sales 
Depot sales 25 @ $4.50 $ 112.50 247 @ $4.50 $1111.50 
70 @ 4.00 280.00 391 @ 4.00 1564.00 
25 @ 4.25 106.25 50 @ 3.00 150.00 
65 @ 3.50 227.50 
10 @ 3.00 30.00 688 $2825.50 
195 - 195 $ 756.25 
2- 2 B/O rej Terminal $ 35.00 
Store 139 @ $4.50 $ 625.50 Freight 437.51 
110 @ 4.25 467.50 Demurrage 4.00 
330 @ 4.00 1320.00 Inspection 3.00 
123 @ 3.75 461.25 Ctge to store 110.08 
85 @ 3.50 297.50 (688X16) 
7@ 38.00 21.00 Selling chg 282.55 872.14 
10 2.75 27.50 
a P ie Net proceeds $1953.36 
804 $3220.25 
Less 313 oversold 
@ avg $4.00 1252.00 
491 491 $1968.25 
688 $2724.50 
Freight $437.51 
Terminal 35.00 
Demurrage 4.00 
Inspection 3.00 


Out-of-town ctge 12.50 
Ctge to store 78.56 


(491X16) 
Selling chg 272.45 $ 843.02 
Net proceeds $1881.48 
Respondent’s net $1953.36 
Record’s net 1881.48 


Difference $ 71.88 








ge 
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25. Respondent received June 10, 1961, at Philadelphia, Penn- 
sylvania, in interstate commerce, car ART 27259 containing 700 
cartons of lettuce shipped to respondent by the Garin Co., Cali- 
fornia, on a consignment basis. This shipment was sold by re- 
spondent June 12, 13 and 14, 1961. The accounting prepared from 
respondent’s records, respondent’s account of sales issued to the 
consignor and a comparison thereof are as follows: 





Record’s account of sales Respondent’s account of sales 
63 @ $3.50 $ 220.50 251 @ $3.25 $ 815.75 
3851 @ 3.25 1140.75 120 @ 3.15 378.00 
170 @ 3.15 535.50 280 @ 3.00 840.00 
65 @ 3.00 195.00 35 samples 
35 @ 2.75 96.25 @ 2.75 96.25 
684 _14 B/O rej 
14 B/O rej 700 $2130.00 
698 $2188.00 Freight $897.32 
2 short @ Term. chg 35.00 
avg $3.20 6.40 Insp. 3.00 
700 $2194.40 Sell. chg 191.70 1127.02 
Net proceeds $1002.98 
700 $2194.40 


Freight $897.32 
Term. chg 35.00 
Inspection 3.00 
Cartage 15.75 
Selling chg 197.50 1148.57 
Net proceeds $1045.83 
Record’s net $1045.83 
Respondent’s net 1002.98 


Difference $ 42.85 


A $10 cartage charge covering a sale of 40 packages of lettuce 
outside of Philadelphia was not included in the accounting pre- 
pared by complainant’s employees from respondent’s records be- 
cause the sale was made at the same price as those made in Phil- 
adelphia area on which no cartage was incurred. 


26. Respondent received June 10, 1961, at Philadelphia, Penn- 
sylvania, in interstate commerce, car PFE 64442 containing 700 
cartons of lettuce shipped to respondent by the Garin Co., Cali- 
fornia, on a joint account basis. This shipment was sold by re- 
spondent June 13, 14 and 15, 1961. The accounting prepared 
from respondent’s records, respondent’s account of sales issued 
to the joint venturer and a comparison thereof are as follows: 
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Record’s account of sales Respondent’s account of sales 
655 @ $3.50 $2292.50 854 @ $3.50 $1239.00 
138 @ 3.25 42.25 310 @ 3.25 1007.50 
26 @ 2.50 65.00 30 samples @ 
694 $2399.75 2.75 82.50 
. 6 B/O 
6 B/O — - —- 
700 2329.00 
700 $2399.75 $ 
Plus net claim 
collected 16.13 $2415.88 Freight $907.59 
J Terminal 35.00 
Joint cost $805.00 Inspection 3.00 
Freight 907.39 Joint cost 805.00 1750.59 
Inspection 3.00 
Cartage 35.57 Profit $ 578.41 
Term. chg. 35.00 1786.16 1/2 profit $ 289.21 
Profit $ 629.72 
1/2 profit $ 314.86 


Records 1/2 profits $314.86 
Respondent’s 1/2 profit 289.21 


Difference $ 25.65 


On August 14, 1961, respondent forwarded to the shipper $8.07 
as its share of the claim collected from the railroad on the 6 
bad-order packages of lettuce. 


27. Respondent received June 13, 1961, at Philadelphia, Penn- 
sylvania, in interstate commerce, car PFE 44511 containing 700 
cartons of lettuce (Guarantee Brand) shipped to respondent by 
the Garin Co., California, on a consignment basis. The shipment 
was sold June 14 and 15. The accounting prepared from respond- 
ent’s records, respondent’s account of sales issued to the con- 
signor and a comparison thereof are as follows: 


Record’s account of sales Respondent’s account of sales 
277 @ $3.50 $ 969.50 277 @ $3.00 $ 831.00 
45 @ 3.40 153.00 421 @ 2.75 1157.75 
220 @ 3.35 737.00 2 B/O 
145 @ 3.25 471.25 
11@ 250 27.50 700 $1988.75 
698 $2358.25 Freight $897.32 
2 B/O Term. chg 35.00 
ie Inspection 3.00 
700 $2358.25 Selling ch 178.99 1114.31 
Freight $897.32 elling che §=§-_—«1'76.99 1114.81 
Terminal 35.00 Net proceeds $ 874.44 
Inspection 3.00 
sell. chg 212.24 1147.56 





Net proceeds $1210.69 








ig 
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Record’s net $1210.69 
Respondent’s net; 874.44 


Difference $ 336.25 


28. Respondent received June 14, 1961, at Philadelphia, Penn- 
sylvania, in interstate commerce, car PFE 42385 containing 700 
cartons of lettuce shipped to respondent by the Garin Co., Cali- 
fornia, on a consignment basis. This shipment was sold by re- 
spondent June 14 and 15, 1961, at the depot. The accounting 
prepared from respondent’s disposition record, respondent’s ac- 
count of sales issued to the consignor and a comparison thereof 
are as follows: 





Record’s account of sales Respondent’s account of sales 
185 @ $3.50 $ 472.50 695 @ $3.00 $2085.00 
5 @ 3.40 17.00 5 B/O 
110 @ 3.35 368.50 
45 @ 3.25 146.25 700 $2085.00 
399 @ 3.00 1197.00 
694 $2201.25 
5 B/O 
1 short @ avg 3.17 
700 $2204.42 
700 $2204.42 700 $2085.00 
Freight $886.31 Freight $886.31 
Terminal 35.00 Terminal 35.00 
Inspection 3.00 Inspection 3.00 
Cartage 31.25 Selling chg 187.65 1111.96 
Selli h 198.40 1153.96 
— an ee Net proceeds $ 973.04 


Net proceeds $1050.46 
Record’s net $1050.46 
Respondent’s net 973.04 


Difference $ 77.42 


A cartage charge of $11.25 for delivery of 45 packages of lettuce 
to a New York area chain store was not included in the account- 
ing prepared by complainant’s employees from respondent’s rec- 
ords because the customer was located outside metropolitan Phil- 
adelphia and the price received was lower than some sales made 
in Philadelphia where no delivery cost was incurred. 


29. Respondent received June 14, 1961, at Philadelphia, Penn- 
sylvania, in interstate commerce, car BAR 7359 containing 700 
cartons of lettuce shipped to respondent by the Garin Co., Cali- 
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fornia, on a consignment basis. This shipment was sold by re- 
spondent June 14, 15 and 16, 1961. The accounting prepared 
from respondent’s records, respondent’s account of sales issued 
to the consignor and a comparison thereof are as follows: 


Record’s account of sales Respondent’s account of sales 
75 @ $3.50 $ 262.50 210 @ $3.25 $ 682.50 
100 @ 3.40 340.00 482 @ 3.00 1446.00 
385 @ 3.35 117.25 8 B/O 
880 @ 3.25 1235.00 
102 @ 3.00 306.00 700 $2128.50 
692 $2260.75 
8 B/O Freight $886.31 
Ring OTT Terminal 35.00 
700 $2260.75 Insp. 3.00 
1. : 4 
Freight $886.31 Sell. chg 191.57 1115.88 
Terminal 35.00 Net proceeds $1012.62 
Inspection 3.00 
Sell. chg 203.47 1127.78 
Net proceeds $1132.97 
Records net $1132.97 


Respondent’s net 1012.62 
Difference $ 120.35 


Cartage charges totalling $87.50 in connection with sales of 350 
packages of lettuce made to customers in the New York City area 
on a delivered basis were not included in the accounting prepared 
by complainant’s employees from respondent’s records as the sell- 
ing price for these packages was lower than sales made in Phil- 
adelphia. 


30. Respondent received May 27, 1961, at Philadelphia, Penn- 
sylvania, in interstate commerce, car FHIX 40249 containing 724 
baskets of peppers shipped to respondent by Wishnatzki & Nathel, 
Florida, on a joint account basis. This shipment was sold May 
29, 30, 31 and June 1, 1961, with 332 packages sold at the depot 
and shown on the disposition record and 392 packages sold at 
respondent’s store with the sales tickets issued in connection 
therewith identified by the letters “WN.” The accounting pre- 
pared from respondent’s records, respondent’s account of sales 
issued to the joint venturer and a comparison thereof are as 
follows: 
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Record’s account of sales 


Store sales: 








1 @ $4.00 $ 4.00 
221 @ 3.75 828.75 
243 @ 3.50 850.50 
83 @ 3.25 269.75 
548 $1953.00 
Less 156 oversold @ 
avg sp 3.56 555.36 
392 $1397.64 
BF 392 $1397.64 
Depot sales: 
25 @ $4.00 $ 100.00 
300 @ 3.50 1050.00 
325 $1150.00 
7 B/O claim coll. 23.31 
724 $2570.95 
Joint cost $1629.00 
Inspection 3.00 
Terminal 30.00 
Ctge to store 62.72 
(392X16) 
Out of town ctge 77.50 
Freight 492.44 2294.66 
Profit $ 276.29 
1/2 profit $ 138.14 


Record’s 1/2 profit 


Respondent’s account of sales 


204 @ $3.50 $ 714.00 


50 @ 3.40 170.00 
470 @ 3.25 1527.50 
724 $2411.50 
Insp. $ 3.00 
Frt. 492.44 
Term. 30.00 
Ctge to store 115.84 
(724X16) 
Joint cost 1629.00 2270.28 
Profit $ 141.22 
1/2 profit $ 70.61 


BF 1/2 profit $70.61 


$138.14 


Respondent’s 1/2 profit 70.61 


Difference 


$ 67.53 


31. Respondent received July 3, 1961, at Philadelphia, Penn- 
sylvania, in interstate commerce, a shipment of strawberries con- 
sisting of 690 trays, each containing 12 pints, shipped to respond- 
ent by Driscoll Strawberry Associates, Watsonville, California, 
in car REX 6994, on a consignment basis. The entire shipment 
consisted of 1430 trays, 740 of which went to World Wide Pro- 
duce Co., Inc., Philadelphia, Pennsylvania. Respondent’s portion 
of the shipment was sold July 3 and 5, 1961. Respondent’s dispo- 
sition record indicated 380 trays were sold at the depot, 360 at 
37 cents per pint and 20 at 45 cents per pint. A “sale” to the 
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store at 37 cents per pint of 114 trays was also shown. Depot 
sales were identified by the car number. Store sales were not 
identified. All store sales of strawberries for July 3 and 5, a 
total of 399 trays, were taken into account. The accounting pre- 
pared from respondent’s records, respondent’s account of sales 
issued to the consignor and a comparison thereof are as follows: 





Record’s account of sales Respondent’s account of sales 
Depot 20 @ $0.45 $5.40 $ 108.00 30 @ $0.45 $5.40 $ 162.00 
860@ .87 4.44 1598.40 114@ .40 4.80 547.20 
546@ .87 4.44 2424.24 
380 $1706.40 ——— eee 
Store 1837@ _ .50 6.00 $ 822.00 690 $3133.44 
57@ .48 5.76 328.32 
175@ .45 5.40 945.00 Freight $577.16 
11@ 40 4.80 52.80 Cartage 75.90 
6@ _ .35 4.20 25.20 (690 x 11) 
12 @ 2.00 24.00 Selling chg 313.34 966.40 
i 3. 
axe @ -_ consists Net proceeds $2167.04 
399 $2200.32 
Less 285 @ sp. 5.51 1570.35 
114 629.97 
494 Total $2336.37 
Less clips 1.20 
494 Gross $2335.17 


196 B/O claim collected 845.35 


690 Adjusted gross $3180.52 
Cartage 114 x 11 $ 12.54 





Freight 577.16 
Selling chg 233.52 823.22 
Net proceeds $2357.30 
Record’s net $2357.30 
Respondent’s net 2167.04 
Difference $ 190.26 


A claim for 196 bad-order packages was filed with the railroad 
by respondent who, in issuing its account of sales, prepaid the 
claim. A gross amount of $899.84 was collected on this claim. 
Respondent’s claim agent charges respondent 5 percent for his 
services and complainant’s employees deducted 5 percent from the 
gross collected in the accounting prepared from respondent’s 
records. 
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32. Respondent received July 3, 1961, at Philadelphia, Penn- 
sylvania, in interstate commerce, 690 trays of strawberries each 
containing 12 pints and 50 trays of raspberries each containing 
12 pints shipped to respondent in car REX 7362 by Driscoll Straw- 
berry Associates, Watsonville, California, on a consignment basis. 
This shipment was sold by respondent July 3 and 5, 1961. Re- 
spondent’s disposition records indicated 200 packages of straw- 
berries were sold at the depot with the remaining 490 packages 
sold at the store. The depot sales were all identified by the car 
number. Store sales were not identified except by the letters “S” 
or “R” to designate select or regular. Respondent’s records indi- 
cated all berries in this shipment were select. All sales tickets 
marked “S”’ were examined and totalled 717 packages of straw- 
berries. Respondent had no other lots of raspberries. The ac- 
counting prepared from respondents’ records, respondent’s ac- 
counts of sales issued to the consignor and a comparison thereof 
are as follows: 


Record’s account of sales Respondent’s account of sales 
Strawberries Strawberries 
Depot 20 @ $5.40 $ 108.00 55 @ $0.45 $5.40 $ 297.00 
180 @ 4.32 777.60 101 @. .40 4.80 484.80 
ares. re 534 35 4.2 2. 
200 $ 885.60 . 4 > i 
Raspberries 
Store 108 @ $0.50 $6.00 $ 648.00 7@ _ .30 3.60 25.20 
57@_ .48 «5.76 328.32 16@ _ .25 3.00 48.00 
834@ .45 5.40 1803.60 27@ _ .20 2.40 64.80 


44@ 43 5.16 227.04 








1@ .42 5.04 5.04 740 $3162.60 
783@ .40 4.80 374.40 ' 
146@ .35 4.20 67.20 Freight $602.41 
8@ .30 3.60 28.80 Cartage 81.40 
18@ .25 3.00 54.00 (740x11) 
24@ .20 2.40 57.60 Selling chg 316.26 1000.07 
1@ 8.00 3.00 Net proceeds $2162.53 
28 (14/24) @ 6.125 171.50 
717 $3768.50 
Less 227 oversold 
@ $5.26 1194.02 
490 2574.48 





— 





690 $3460.08 
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Raspberries 
Store 1 @ $0.35 $4.20 $ 4.20 
10@ _ .30 3.60 36.00 
24@ .25 3.00 72.00 
2@ .20 2.40 4.80 
9@ .15 1.80 16.20 


46 $133.20 
4 short @2.90 11.60 


50 $144.80 
Less clips 4.20 


Adjusted gross $ 140.60 


Total gross $3600.68 
Cartage (540x11) $59.40 
Freight 602.41 
Local delivery 1.70 
Selling chg 360.07 1023.58 


Net proceeds $2577.10 


Record’s net $2577.10 
Respondent’s net 2162.53 


Difference $ 414.57 





William Mandell, an officer in respondent corporation at the time 
of the transactions involved herein, prepared or reviewed account- 
ings to be issued to consignors of shipments of strawberries. A 
note initialed or approved by Mandell was in the car jacket cov- 
ering this shipment and read as follows: “We giving shpr $288.50 
more than car sold for, is it ok??? OK Wm” 


33. Respondent received July 10, 1961, at Philadelphia, Penn- 
sylvania, in interstate commerce, a partial shipment of straw- 
berries consisting of 700 trays each containing 12 pints shipped 
to respondent by Driscoll Strawberry Associates, Watsonville, 
California, in car REX 6925 on a consignment basis. The balance 
of the load went to World Wide Produce Co., Inc., Philadelphia, 
Pennsylvania. Respondent sold its portion of the load July 10 
and 11, 1961. Respondent’s records list 220 trays as sold at the 
depot and 292 trays sold at the store. Respondent rejected 188 
bad-order packages to the carrier. The depot sale tickets were 
identified by the car number, 6925. The store sales tickets were 
not identified except by the letters “S” and “R” to designate se- 
lect or regular. The store sales tickets totaled 387 packages. The 
accounting prepared from respondent’s records, respondent’s ac- 
count of sales issued to the consignor and a comparison thereof 
are as follows: 
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Record’s account of sales 


Respondent’s account of sales 








Store 95 @ $0.50 $6.00 $ 570.00 63 @ $0.45 $5.40 $ 340.20 
74@ .45 540 399.60 109@ .40 4.80 523.20 
164@ .40 4.80 787.20 140@ .85 4.20 588.00 
4@ .385 4.20 16.80 888 @ .382 3.84 1489.92 
2@ _ .25 3.00 6.00 

48 @ 6.125 294.00 700 $2941.82 

387 $2073.60 Freight $547.21 

Less 95 oversold Cartage 77.00 

@ $5.36 509.20 (700x11) 

992 $1564.40 Selling chg 294.13 918.34 
Net proceeds $2022.98 


Depot 20 @ $0.45 $5.40 $ 108.00 
4.20 840.00 


200 @~.35 
220 
512 








$2512.40 


Less clips 


Adjusted gross 


Plus 
net 
claim 188 B/O 


—— 


700 


Local delivery 
Freight 

Cartage (292x11) 
Selling chg 


Net proceeds 


$3261.32 
$ 6.00 


547.21 
82.12 


251.12 


948.00 


1.20 


$2511.20 


750.12 


836.45 


$2424.87 


Record’s net 
Respondent’s net 


Difference 


$2424.87 


2022.98 


$ 401.89 


Respondent prepaid the shipper for the bad-order packages but 
did not show this in its account of sales to the shipper. Respond- 
ent then filed the claim with the carrier in its name. A gross 
amount of $789.60 was collected on this claim. Respondent’s 
claim agent charged respondent 5 percent for his services and 
complainant’s employees deducted 5 percent from the gross col- 
lected in the accounting prepared from respondent’s records. 


34, Respondent received July 27, 1961 at Philadelphia, Penn- 
sylvania, in interstate commerce, a shipment of strawberries con- 
sisting of 740 packages, each containing 12 pints, shipped to re- 
spondent by Driscoll Strawberry Associates, Watsonville, Cali- 
fornia, in car REX 7087 on a consignment basis. This shipment 
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was sold July 28, 31, August 1 and 2, 1961. Respondent’s disposi- 
tion record indicated that 24 packages were sold at the depot and 
the remaining portion of 716 packages were sold through the 
store. Depot sales were identified by the car number, 7087, while 
the portion sold through store was assigned, and identified by, 
lot No. 210. The accounting prepared from respondent’s records, 
respondent’s account of sales issued to the consignor and a com- 
parison thereof are as follows: 





Record’s account of sales Respondent’s account of sales 
Store 2 @ $0.50 $6.00 $ 12.00 46 @ $0.40 $4.80 $ 220.80 
15@ .45 5.40 81.00 90@ .385 4.20 378.00 
256@ .40 4.80 1228.80 112@ .85 4.20 470.40 
55@ .388 4.56 250.80 117@ .32 3.84 449.28 
10@_ .87 4.44 44.40 128@ .380 3.60 460.80 
188@ .385 4.20 789.60 247@ .25 3.00 741.00 
75@ .30 3.60 270.00 
86@ .25 3.00 258.00 740 $2720.28 
2@ 2.00 4.00 Freight $618.99 
ee ~~, Jnepection 3.00 
689 $2938.60 Cartage (740x11) 81.40 
Plus 27 short @ avg Selling chg 272.03 975.42 
$4.30 116.10 
si ane Net proceeds $1744.86 
716 $3054.70 
Depot 4@ 4.80 19.20 
20 @ 3.60 72.00 
740 $3145.90 


Less clips 15.60 
Adjusted gross $3130.30 


Cartage $ 78.76 
Inspection 3.00 
Freight 618.99 
Selling chg 313.03 1013.78 
Net proceeds $2116.52 
Record’s net $2116.52 
Respondent’s net 1744.86 
Difference $ 371.66 


Cartage charges totaling $2.40 were incurred on 24 packages 
which were sold at the depot to a customer in Washington, D. C. 
These charges were not included in the accounting prepared by 
complainant’s employees from respondent’s records because the 
selling price was lower than some prices received locally. 








ea 
ee 








a 
ae 





| 
| 





MANDELL, SPECTOR, RUDOLPH CO. 679 
Cite as 24 A.D. 651 


35. Respondent received August 7, 1961, at Philadelphia, Penn- 
sylvania, in interstate commerce, car REX 7371 containing 1430 
packages each consisting of 12 pints of strawberries shipped to 
respondent on a consignment basis by Driscoll Strawberry Asso- 
ciates, Watsonville, California. This shipment was sold by re- 
spondent August 9, 10 and 11, 1961. Respondent’s records indi- 
cate that 300 packages were sold at the depot with sales identified 
by the car number, 7371, and 1130 packages were sold through 
the store with sales identified by lot No. 323. The accounting pre- 
pared from respondent’s records, respondent’s account of sales 
issued to the consignor and a comparison thereof are as follows: 














Record’s account of sales Respondent’s account of sales 
Store 213 @ $0.40 $4.80 $1022.40 105 @ $0.35 $4.20 $ 441.00 
65@ .385 4.20 273.00 126@ .82 3.84 483.84 
126@ .82 3.84 483.84 803 @ .380 3.60 2890.80 
281@ «.30 3.60 1011.60 122@ .25 3.00 366.00 
104@ .25 3.00 312.00 90@ .20 2.40 216.00 
90@ .20 240 216.00 42 @ 2.25 94.50 
* 44 (22/24) @9.90 217.80 142 @ 2.00 284.00 
122 @ 1.50 183.00 
20 @ 2.00 40.00 1430 $4776.14 
42 @ 2.25 94.50 Freight $1213.39 
~~ _- Inspection 3.00 
ss we — $3854.14 Cartage 157.30 
- Selli h 429.85 1803.54 
avg $3.48 aan OO - 
aaa cites d ‘ 
1130 $3934.18 Net proceeds $2972.60 
Depot 300 @ 3.60 1080.00 
1430 $5014.18 
Less clips and allowance 23.40 
Adjusted gross $4990.78 
Cartage (130x11) $ 124.30 
Inspection 3.00 
Freight 1213.39 
Local deliveries 6.10 
Selling charge 449.17 1795.96 
Net proceeds $3194.82 
Record’s net $3194.82 
Respondent’s net 2972.60 
Difference $ 222.22 


*This was a sale to the Armed Forces wherein 2 trays were strap- 
ped together and the bundle sold as one unit. Consequently, 22 
bundles represented 44 trays. The price listed is for each bundle 
of 2 trays. 
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36. Respondent received September 5, 1961, at Philadelphia, 
Pennsylvania, in interstate commerce, car REX 6899 containing 
1430 packages of strawberries, each consisting of 12 pints, ship- 
ped to respondent by Driscoll Strawberry Associates, Watsonville, 
California, on a consignment basis. The shipment was sold by 
respondent September 5, 6 and 7, 1961. Respondent’s disposition 
record indicated that all sales were made through the store and 
were identified by lot No. 536. The accounting prepared from 
respondent’s records, respondent’s account of sales issued to the 
consignor and a comparison thereof are as follows: 











Record’s account of sales Respondent’s account of sales 
145 @ $0.40 $4.80 $ 696.00 101 @ $0.40 $4.80 $ 484.80 
710@ .85 4.20 2982.00 453@ .385 4.20 1902.60 
51@ .30 3.60 183.60 713@ .80 3.60 2566.80 
17@ _ .25 3.00 51.00 168 @ .25 3.00 489.00 
380@ .15 1.80 54.00 reememerae 
40 @ 4.925 197.00 1430 $5443.20 
20 @ 4.95 99.00 Freight $1196.14 
2@ 2.50 5.00 Cartage 157.30 
36 @ 2.00 72.00 Sell. chg 489.89 1843.33 
1.60 80.00 
‘att @ nein . Net proceeds $3599.87 
1101 $4419.60 
Less 107 oversold @ 
$4.01 429.07 
994 $3990.53 
Less clips 14.00 
Gross sales $3976.53 
436 B/O claim 
collected 1578.10 
Total $5554.63 
Cartage to store $ 109.34 
(994X11) 
Local deliveries 3.75 
Freight 1196.14 
Selling chg 9% 357.90 1667.13 
Net proceeds $3887.50 
Record’s net $3887.50 
Respondent’s net 3599.87 
Difference $ 287.63 


Respondent prepaid the consignor for the 436 bad-order packages 
but did not report it to the shipper. Respondent sold 20 packages 
to a Washington, D. C., customer, and incurred cartage of 10 
cents per package which was not included in the accounting pre- 
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pared by complainant’s employees from respondent’s records since 
the selling price was lower than some prices received locally. 


37. Respondent received July 17, 1961, at Philadelphia, Penn- 
sylvania, in interstate commerce, car REX 7310 containing 1540 
packages of strawberries, each consisting of 12 pints, shipped 
to respondent by Driscoll Strawberry Associates, Watsonville, 
California, on a consignment basis. This shipment was sold by 
respondent July 17, 18, 19 and 20, 1961. Respondent’s disposition 
record indicated that 200 packages of regular strawberries were 
sold at the depot to a local customer for 40 cents per pint, or 
$4.80 per package, with the balance sold at the store. The ac- 
counting prepared from respondent’s records, respondent’s ac- 
count of sales issued to the consignor and a comparison thereof 
are as follows: 


Record’s account of sales Respondent’s account of sales 
Store 44@$0.50 $6.00 $ 264.00 55 XFCY $0.50 $6.00 $ 330.00 
40@ .48 5.76 230.40 ios °* 45 5.40 545.40 
226@ .45 5.40 1220.40 1 Cl * 40 4.80 868.80 
72@ .48 5.16 371.52 ce * 25 3.00 189.00 
821@ .40 4.80 1540.80 110 FC .40 4.80 528.00 
4388@ .88 4.56 1997.28 206 ” 38 4.56 939.36 
16@ .85 4.20 67.20 622 ” 325 4.20 2612.40 
7@ .380 3.60 25.20 105 ” 25 3.00 315.00 
28 @ .25 ~~ 3.00 84.00 (a 15 1.80 174.60 





10@ .20 2.40 24.00 


10@ 15 1.80 — 18.00 salen eae 
1212 $5842.80 Freight $1203.86 
Cartage 169.40 
127 undersold @ Selling chg 650.26 2023.52 
82 612.14 
__, #78 $48 Pe Net proceeds $4479.04 
1339 $6454.94 
1 short in car 
1340 $6454.94 
Depot 200@ .40 4.80 960.00 
1540 $7414.94 
Inspection $ 3.00 
Cartage 147.29 
(13839X11) 
Freight 1203.86 
Sell. chg 741.49 2095.64 
Net proceeds $5319.30 
Record’s net $5319.30 


Respondent’s net 4479.04 
Difference $ 840.26 
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A cartage charge of $4.00 was incurred on 40 packages sold to 
a customer in Washington, D. C., on a delivered basis which was 
not included in the accounting prepared by complainant’s em- 
ployees from respondent’s records as the selling price was lower 
than some prices received locally. 


38. Respondent received September 15, 1961, at Philadelphia, 
Pennsylvania, in interstate commerce, car PFE 67896 containing 
750 master containers of 48 one-pound packages of topped car- 
rots and 50 crates of bunched carrots shipped to respondent by 
Carl Joseph Maggio, Inc., King City, California, on a guaranteed 
joint account basis. This shipment was sold by respondent Sep- 
tember 15, 18 and 19, 1961, at the depot. The accounting pre- 
pared from respondent’s records, respondent’s account of sales 
issued to the joint venturer and a comparison thereof are as 
follows: 





Record’s account of sales Respondent’s account of sales 
Cello 20 @ $5.25 $ 105.00 50 @ $5.00 bunched $ 250.00 
658 @ 5.00 3290.00 503 @ 5.00 Cello 2515.00 
5 @ 4.90 24.50 230 @ 4.75 1092.50 
385 @ 4.75 166.25 17 B/O avg $4.92 83.64 
10 @ 4.50 45.00 
Bunched 30 @ 5.25 157.50 Freight $1047.74 
20 @ 5.00 100.00 Ice 16.20 
Term. chg 40.00 
783 0 id ~— Inspection 3.00 
tt B/O prepaid 8604 = Joint cost 2215.00 3321.94 
800 $3991.89 fi 
Less clips 6.25 oe 2 eee 
i Joint t 15. 
Adjusted gross $3985.64 ane “—“ vi 
Cartage $ 142.50 : 
Claim chg 4.18 $2524.60 
Ice 16.20 
Freight 1047.74 
Term. chg 40.00 
Inspection 3.00 
Joint cost 2215.00 3468.62 
Joint profit $ 517.02 
% profit $ 258.51 
Respondent’s % profit $309.60 
Record’s % profit 258.51 
Difference $ 51.09 


39. Respondent received October 1, 1961, at Philadelphia, 
Pennsylvania, in interstate commerce, car PFE 67694 containing 
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580 crates of pascal celery shipped to respondent by Bud Antle, 
Inc., Salinas, California, on a consignment basis. This shipment 
was sold by respondent October 2, 3, 4, 1961, at the depot. The 
accounting prepared from respondent’s records, respondent’s ac- 
count of sales issued to the consignor and a comparison thereof 
are as follows: 








Record’s account of sales Respondent’s account of sales 
15 @ $4.00 $ 60.00 200 @ $3.75 $ 750.00 
280 @ 3.75 1050.00 325 @ 3.50 1137.50 
232 @_ 3.50 812.00 55 B/O 
527 $1922.00 580 $1887.50 
Less 2 oversold 
@ 3.65 7.30 Freight $901.09 
Terminal 35.00 
“a P 4 $1914.70 Inspection 3.00 
__55 B/O rejected Selling chg 188.75 1127.84 
580 $1914.70 Net d 
Freight & ice $901.09 ee een 
Term. chg 35.00 
Inspection 3.00 
Cartage 3.75 
Selling chg 191.47 1134.31 
Net proceeds $ 780.39 
Record’s net $780.39 
Respondent’s net 759.66 
Difference $ 20.73 


Respondent made sales from this shipment to three customers 
located outside of Philadelphia on a delivered basis and incurred 
cartage expenses of 25 cents per package. This cartage expense 
was not included on the sales to two customers in the accounting 
prepared by complainant’s employees from respondent’s records 
as such sales were at prices lower than prices received locally. 
If all cartage had been allowed, the underpayment would have 
been reduced to $6.98. 


40. Respondent received October 3, 1961, at Philadelphia, 
Pennsylvania, in interstate commerce, car PFE 42017 containing 
416 crates of cantaloups shipped to respondent by Sunset Packing 
Co., Los Banos, California, on a consignment basis. This ship- 
ment was sold by respondent October 3, 4 and 5, 1961, at the 
depot. The accounting prepared from respondent’s records, re- 
spondent’s account of sales issued to the consignor and a com- 
parison thereof are as follows: 
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Record’s account of sales Respondent’s account of sales 
10 @ $7.00 $ 70.00 36 @ $6.75 $ 243.00 
258 @_ 6.75 1741.50 158 @ 6.50 1027.00 
98 @ 6.50 637.00 204 @ 6.25 1275.00 
382 @ 6.25 200.00 18 B/O 
—— ea 416 $2545.00 
400 $2656.50 
18 B/O rejected Freight $1017.26 
Term. chg 35.00 
418 $2656.50 he. 3.00 
Less 2 oversold Sell. chg 254.50 1309.76 
@ avg $6.64 13.28 ——— 
Net proceeds $1235.24 
416 $2643.22 
Freight $1017.26 
Term. chg 35.00 
Insp. 3.00 
Sell. chg 264.32 1319.58 
Net proceeds $1323.64 
Record’s net $1323.64 


Respondent’s net 1235.24 
Difference $ 88.40 


Respondent made five sales to customers located outside of Phila- 
delphia and incurred delivery charges totaling $36.75 which 
were not included in the accounting prepared by complainant’s 
employees from respondent’s records as the price received for 
these sales was the same as, or lower than, prices received for 
local sales. 


41. Respondent received October 7, 1961, at Philadelphia, Penn- 
sylvania, in interstate commerce, car PFE 4528 containing 486 
crates of pascal celery shipped to respondent by Merrill Packing 
Co., Salinas, California, on a guaranteed consignment basis of 
$1,080.60. This shipment was sold by respondent October 9, 10, 
11 and 13, 1961. The accounting prepared from respondent’s 
records, respondent’s account of sales issued to the consignor and 
a comparison thereof are as follows: 


Record’s account of sales Respondent’s account of sales 

249 @ $4.75 $1182.75 138 @ $4.50 $ 621.00 
99 @ 4.50 445.50 25 @ 4.25 106.25 
83 @ 4.25 140.25 223 @ 4.50 1003.50 
60 @ 4.00 240.00 20 @ 4.50 90.00 
441 $2008.50 4 4% ae 
45 B/Oclaim net 190.21 486 $2160.75 


486 $2198.71 
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Freight $827.06 Freight $827.06 
Terminal 35.00 Terminal 35.00 
Demurrage 8.00 Demurrage 8.00 
Inspection 3.00 Inspection 3.00 
Selling chg 180.77 Selling chg 194.47 1067.53 

2 j 
Contage = a. = Net proceeds $1093.22 

Net proceeds $1082.63 
Respondent’s net $1093.22 
Record’s net 1082.63 
Difference $ 10.59 


Respondent made numerous sales from this shipment to customers 
located outside of Philadelphia on a delivered basis and incurred 
cartage charges totaling $73.75, $17 of which was not included in 
the accounting prepared by complainant’s employees from re. 
spondent’s records as the selling prices therefor did not exceed 
the prices obtained for local sales. 


42. Respondent received November 2, 1961, at Philadelphia, 
Pennsylvania, in interstate commerce, car RD 20766 containing 
700 cartons of lettuce shipped to respondent by the Garin Co., 
Aguila, Arizona, on a joint account basis. This shipment was 
sold by respondent November 6, 8 and 9, 1961. The accounting 
prepared from respondent’s records, respondent’s account of sales 
issued to the joint venturer and a comparison thereof are as 


follows: 


Record’s account of sales Respondent’s account of sales 
80 @ $3.00 $ 240.00 391 @ $2.50 $ 977.50 
50 @ 2.75 137.50 275 @ 2.40 660.00 
50 @ 2.65 132.50 30 @ 2.00 60.00 
311 @ 2.50 777.50 4 B/O 
175 @ 2.40 420.00 ——- napetgansscie 
30 @ 2.00 60.00 700 $1697.50 
696 $1767.50 Freight $912.43 
4 B/O Terminal 35.00 
tere epee te Te Demurrage 8.00 
700 : ear: Inspection 3.00 
Les clips =—§_ 8-79 St, cost 735.00 1693.43 
Adjusted gross $1743.75 Joint profit $ 4.07 
Freight $912.43 % joint profit $ 2.04 
Term. ch 35.00 
Demurrage 8.00 
Inspection 3.00 
Joint cost 735.00 1693.43 
Profit $ 50.32 


% profit $ 25.16 
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Record’s % profit $25.16 
Respondent’s % profit 2.04 
Difference $23.12 


43. Respondent received November 10, 1961, at Philadelphia, 
Pennsylvania, in interstate commerce, car PFE 8077 containing 
486 crates of pascal celery shipped to respondent by Merrill Pack- 
ing Co., Salinas, California, on a consignment basis. The ship- 
ment was sold November 10, 13, 14, 15 and 16, 1961. The account- 
ing prepared from respondent’s records, respondent’s account of 
sales issued to the consignor and a comparison thereof are as 
follows: 














Record’s account of sales Respondent’s account of sales 
240 @ $6.00 $1440.00 31 @ $5.25 $ 162.75 
151 @ 5.75 868.25 150 @_ 5.50 825.00 
88 @_ 5.25 199.50 61 @ 6.00 366.00 
30 @_ 5.00 150.00 110 @ 5.75 632.50 
459 $2657.75 49 @_ 5.50 269.50 
; 85 5.50 467.50 
1 short @ 3.2 eee 
avg SP 5.79 486 $2723.25 
460 , i Freight $808.06 
less clips SRS Term. ch 35.00 
460 $2639.79 Insp. 3.00 
26 B/O net Sell. chg 245.09 1091.15 
claim __ 187.84 Net proceeds $1632.10 
486 $2777.63 
Freight $808.06 
Term. chg 35.00 
Inspection $3.00 
Sell. chg 237.58 1083.64 
Net proceeds $1693.99 
Record’s net $1693.99 
Respondent’s net 1632.10 
Difference $ 61.89 


Respondent made numerous sales from this shipment to customers 
located outside of Philadelphia on a delivered basis and incurred 
trucking charges totaling $67.25. These charges were not included 
in the accounting prepared by complainant’s employees from re- 
spondent’s records as the selling prices were only equal to or less 
than prices received on local sales. 
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44. Respondent received December 1, 1961, at Philadelphia, 
Pennsylvania, in interstate commerce, car PFE 7828 containing 
540 cartons of lettuce shipped to respondent by the Garin Co., 
Dixie, Arizona, on a consignment basis. This shipment was sold 
by respondent December 4 and 5, 1961. The accounting prepared 
from respondent’s records, respondent’s account of sales issued 
to the consignor and a comparison thereof are as follows: 








Record’s account of sales Respondent’s account of sales 
170 @ $2.75 $ 467.50 65 @ $2.75 $ 178.75 
20 @ 2.65 53.00 20 @ 2.65 53.00 
306 @_ 2.50 765.00 412 @ 2.50 1030.00 
25 @ 2.25 56.25  -samples- 25 @ 2.00 50.00 
18 B 
521 $1341.75 i —_——_— 
1 short @ avg 2.58 540 $1311.75 
52 1344. 
re B/O tae Freight $698.77 
— —_—__——— Term. chg 35.00 
540 $1344.33 Insp. 3.00 
Less clips 8.75 Sell. chg 118.06 854.83 
Adjusted gross $1335.58 Net proceeds $ 456.92 
Freight $698.77 
Terminal 35.00 
Inspection 3.00 
Sell. chg 120.99 857.76 
Net proceeds $ 477.82 
Record’s net $477.82 
Respondent’s net 456.92 
Difference $ 20.90 


45. Respondent received January 22, 1962, at Philadelphia, 
Pennsylvania, in interstate commerce, car PFE 42886 containing 
768 master containers, each consisting of 48 one-pound cello bags 
of carrots, shipped to respondent by Max Lutz Co., McAllen, 
Texas, on a joint account basis. This shipment was sold January 
25 and 26, 1962. The accounting prepared from respondent’s 
records, respondent’s account of sales issued to the joint venturer 
and a comparison thereof are as follows: 
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Record’s account of sales Respondent’s account of sales 
388 @ $4.00 $1552.00 259 @ $4.00 $1036.00 
3820 @ 3.75 1200.00 300 @_ 3.75 1125.00 
60 @ 3.00 180.00 50 @ 3.50 175.00 
cae ee eC een” 159 torn 3.00 477.00 
768 $2932.00 —_—_——_ 
Less clips 2.50 768 $2813.00 
Adjusted gross $2929.50 
Freight $ 712.09 
Term. chg 35.00 Freight $712.09 
Demurrage 8.00 Term. chg 35.00 
Inspection 3.00 Demurrage 8.00 
Jt. cost 2188.80 Inspection 3.00 
Cartage 29.60 2976.49 Jt. cost 2188.80 2946.89 
Loss $ 46.99 Loss $ 133.89 
1% loss $ 23.50 1% loss $ 66.94 
Respondent’s % loss $66.94 
Record’s % loss 23.50 
Difference $43.44 


Respondent collected the reported loss from Max Lutz Co. during 
February 1962. Respondent filed a claim against the railroad for 
shift damage in the amount of $133.56. Respondent’s records in- 
dicate that a net of $74.72 was collected and that $37.36 was 
forwarded to the shipper in March 1962. 


46. Respondent received February 19, 1962, at Philadelphia, 
Pennsylvania, in interstate commerce, car PFE 9193 containing 
700 cartons of lettuce shipped to respondent by the Garin Co., 
El! Centro, California, on a joint account basis. The shipment was 
sold by respondent February 19 and 20, 1962. The accounting 
prepared from respondent’s records, respondent’s account of sales 
issued to the joint venturer and a comparison thereof are as 
follows: 





Record’s account of sales Respondent’s account of sales 

252 @ $4.50 $1134.00 127 @ $4.50 $ 571.50 
85 @ 4.40 374.00 210 @ 4.25 892.50 
274 @ 4.25 1164.50 862 @ 4.00 1448.00 
85 @ 4.00 340.00 1 B/O 


696 $3012.50 700 $2912.00 
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8 short @ 
avg. 4.33 12.99 Freight $ 820.41 
Term. chg 35.00 
“ $3025.49 Inspection 3.00 
ee EO _ Joint cost 2030.00 2888.41 
700 $3025.49 Profit $ 23.59 
Freight $ 820.41 1% profit $ 11.80 
Term. chg 35.00 
Inspection 3.00 
Joint cost 2030.00 
Cartage 112.25 3000.66 
Profit $ 24.83 
% profit $ 12.42 


Record’s % profit $12.42 
Respondent’s 4% profit 11.80 


Difference $ 0.62 


Respondent filed a claim on one bad-order package rejected to 
the railroad and collected a net of $3.34, one-half of which, or 
$1.67 was paid to the shipper March 26, 1962. 


47. Respondent received March 13, 1962, at Philadelphia, Penn- 
sylvania, in interstate commerce, 750 cartons of green onions 
contained in car RD 17758 shipped to respondent by Phoenix 
Vegetable Distributors, Phoenix, Arizona, on a consignment basis. 
This shipment was sold by respondent March 15, 19 and 20, 1962. 
The accounting prepared from respondent’s records, respondent’s 
account of sales issued to the consignor and a comparison thereof 
are as follows: 


Record’s account of sales Respondent’s account of sales 








100 @ $2.25 $ 225.00 55 @ $2.25 $ 123.75 
120 @ 2.15 258.00 50 @ 2.15 107.50 
497 @ 2.00 994.00 642 @ 2.00 1284.00 
5 @ 2.00 10.00 3 B/O 
722 $1487.00 750 $1515.25 
25 short @ 
2.04 51.00 Freight $325.06 
Term. chg¢ 35.00 
747 $1538.00 Demurrage 8.00 
3 B/O Inspection 3.00 
750 $1538.00 Sell. chg 151.53 522.59 
Net proceeds $ 992.66 
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Freight $325.06 
Dernurrage 8.00 
Term. chg 35.00 
Inspection 3.00 
Cartage 25.00 
Sell. chg 153.80 549.86 
Net proceeds $988.14 
Respondent’s net $992.66 
Record’s net 988.14 
Difference $ 4.52 


48. Respondent received April 12, 1962, at Philadelphia, Penn- 
sylvania, in interstate commerce, car RD 18798 containing 1250 
cartons of green onions shipped to respondent by Phoenix Vege- 
table Distributors, Phoenix, Arizona, on a consignment basis. 
This shipment was sold by respondent April 12, 13, 16 and 17, 
1962. The accounting prepared from respondent’s records, re- 
spondent’s account of sales issued to the consignor and a com- 
parison thereof are as follows: 








Record’s account of sales Respondent’s account of sales 
10 @ $2.75 $ 27.50 12 @ $2.50 $ 30.00 
426 @ 2.50 1065.00 678 @_ 2.25 1525.50 
175 @ 2.29 400.75 20 @ 2.15 43.00 
346 @ 2.25 778.50 536 @ 2.00 1072.00 
20 @ 2.15 43.00 4 B/O 
2 J 536.00 
= = eon ee 1250 $2670.50 
1245 $2850.75 
4 B/O 
1 short 
@ avg 2.29 
1250 $2853.04 
Freight $541.77 Freight $541.77 
Term. chg 40.00 Term. chg 40.00 
Inspection 3.00 Inspection 3.00 
Sell. chg 285.30 Sell. chg 267.05 851.82 
Cc. 111. 1.12 
ae ee, ee «= Saeeenil $1818.68 
Net proceeds $1871.92 
Record’s net $1871.92 
Respondent’s net 1818.68 
Difference $ 53.24 


Respondent paid trucking charges totaling $28 for cartage from 
the car to its store of 175 packages of onions which was not 
included in the accounting prepared by complainant’s employees 
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from respondent’s records as the purchaser normally takes 
delivery of its purchases directly from the car. 


49. During the period involved, respondent handled approxi- 
mately 2,300 shipments of produce per year with 25 to 35 percent 
of these shipments handled on a consignment or joint account 
basis. Complainant’s employees examined only 35 of the con- 
signment or joint account transactions (in addition to the Hicks 
transactions set forth in Findings of Fact 10-12). In 28 of the 
35 transactions examined, complainant found underpayments to 
the consignors and joint account partners. Complainant found 
overpayment in 7 of the 35 transactions. 


50. Pursuant to the provisions of section 9(b) of the Admin- 
istrative Procedure Act (5 U.S.C. 1008(b)), by letter dated 
November 27, 1962, respondent was afforded the opportunity 
to demonstrate or achieve compliance with the Perishable Agri- 
cultural Commodities Act, 1930, as amended, and the regulations 
issued thereunder. Respondent failed to do so. 


51. The Perishable Agricultural Commodities Act, 1930, as 
amended, reads in pertinent part, as follows: 


Sec. 2. It shall be unlawful in or in connection with any 
transaction in interstate or foreign commerce— 


(4) For any commission merchant, dealer, or broker to 
make, for a fraudulent purpose, any false or misleading 
statement in connection with any transaction involving any 
perishable agricultural commodity which is received in inter- 
state or foreign commerce by such commission merchant, 
or bought or sold, or contracted to be bought, sold or con- 
signed, in such commerce by such dealer, or the purchase or 
sale of which in such commerce is negotiated by such broker; 
or to fail or refuse truly and correctly to account and make 
full payment promptly in respect of any transaction in any 
such commodity to the person with whom such transaction is 
had; or to fail, without reasonable cause, to perform any 
specification or duty, express or implied, arising out of any 
undertaking in connection with any such transaction; 


Sec. 9. Every commission merchant, dealer, and broker 
shall keep such accounts, records, and memoranda as fully 
and correctly disclose all transactions involved in his business, 
including the true ownership of such business by stock-holding 
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or otherwise. If such accounts, records, and memoranda are 
not so kept, the Secretary may publish the facts and circum- 
stances and/or, by order, suspend the license of the offender 
for a period not to exceed ninety days. 


CONCLUSIONS 
I 


Section 2(4) of the act (7 U.S.C. 499b(4)), in part, makes it 
unlawful “in or in connection with any transaction in inter- 
state . .. commerce” for any commission merchant and dealer 
“ to fail or refuse truly and correctly to account and make full 
payment promptly in respect of any transaction” involving any 
perishable agricultural commodity which is received in interstate 
commerce by the commission merchant, or bought, sold, or con- 
tracted to be bought, sold, or consigned in such commerce by 
the dealer ‘‘to the person with whom such transaction is had .. .” 
(See Finding of Fact 51). It is patent, it seems to us, that Mandell, 
Spector, Rudolph Co. failed to account truly and correctly to 
its consignors or joint account partners in the many transactions 
set forth in Findings of Fact 14-48.1 Such failure was admitted 
by respondent at the hearing and prior thereto. Respondent has 
stipulated and agreed, in effect, that the accounts of sales con- 
structed by complainant’s employees based upon their examination 
of respondent’s records truly and accurately reflected such records. 


Respondent ascribes its failures truly and correctly to account 
to its consignors and joint venturers to the inadequacy of its 
records. While we find herein in part III of these Conclusions, 
infra, that respondent corporation’s records were inadequate and 
did not conform to the requirements of the act and the regulations 
issued thereunder, these records were not so deficient as to re- 
sult in or cause respondent’s failures properly to account. Re- 
spondent’s accounts of sales issued to its customers and joint 
adventurers appear to have been constructed in spite of or in 
total disregard of its records rather than on the basis thereof. 
Complainant’s employees were able from respondent’s records 
to prepare accurate accountings in most instances, Respondent 
apparently did not attempt to do so. One need only compare the 
accountings prepared by complainant’s employees from respond- 
ent’s records with the accounts of sales issued by respondent to 


1The many shipments of tomatoes received from Hicks Produce, Inc., on a consignment 
basis will be considered separately in these Conclusions. 
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its consignors and joint venturers so to conclude. The itemization 
on an individual account of sales of quantities of produce sold at 
various prices in most of respondent’s accountings bears no rela- 
tionship to the quantities and prices at which it actually sold 
the produce from the shipment covered by the account of sales. 
In addition, respondent has offered no explanation at any stage 
of this controversy, that is, prior to the issuance of the complaint 
and the notice to show cause or thereafter, as to manner or means 
or the basis upon which it prepared the accounts of sales issued 
to the consignors and joint venturers. 

Respondent prepared and maintained a disposition record for 
each rail shipment of perishable agricultural commodities re- 
ceived at and disposed of by respondent at the railroad depot. 
This record listed the shipment involved and the sales made 
therefrom. The disposition records and the sales tickets upon 
which they were based accurately reflected sales from the car- 
load except in those instances where respondent transferred pro- 
duce from the depot to its store.? Yet, with this readily accessible 
recording of the disposition history of rail shipments of produce, 
respondent’s accounts of sales issued to the shippers thereof 
were totally different from the information contained in the 
disposition records. In short, such accounts of sales were fictitious. 
In addition, as to some carloads of produce experiencing a sub- 
stantial number of bad-order packages of fruits and vegetables, 
respondent gave no indication in its accounting that such was 
the case. Instead, it manufactured sales of the bad-order packages 
on the accounts of sales, charged the shipper for cartage of such 
packages to the store when no such cartage was employed,? 
filed and collected the freight claim in its own name and charged 
commission on the bad-order packages which it had not sold. 
Further, such accountings, as was also the case with respect to 
accountings issued in connection with store sales, did not itemize 
cartage costs on produce sold outside of the Philadelphia market 
area.4 


2When respondent transferred produce from the depot to its store, it prepared sales 
tickets recording its store as a customer who purchased the produce at a specified price. 
This price was lower than the price received by respondent when it sold the produce at 
its store. In some instances, the volume listed as sold to the store at a certain price was the 
same volume and price as that stated on the account of sales issued by respondent to the 
shipper. (See, e.g., Finding of Fact 19). 

® Respondent similarly charged the shippers for cartage from the depot to its store 
in many other transactions where bad-order packages were not involved and where no 
such transportation occurred. 

4 While respondent contends that the discrepancies between the accounts of sales prepared 
by it and complainant’s employees were due to this fact, it has clearly failed to establish 
that such differences were solely or substantially due to such omission. 
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In the case of perishable agricultural commodities received 
on consignment or joint account at and sold from respondent’s 
store, we similarly find imaginary or false accounts of sales 
issued to the shippers in the face of records which were adequate 
for the preparation of accurate accountings. Respondent had 
sales tickets which identified all the sales from some of such 
shipments by lot number. Sales tickets identified all sales from 
additional shipments sold at the store by brand name, shipper’s 
name or some other identifying designation, At times, most, 
but not all, of the packages of produce contained in a particular 
shipment received and sold at respondent’s store on consignment 
or joint account were identified by lot number or some other 
means of identification or, in certain instances, the sales tickets 
reflected a quantity of produce in excess of the number of units 
in the originating shipment. Complainant’s employees, in pre- 
paring their accounts of sales from respondent’s records, then 
added packages of produce in case of underidentification of units 
or subtracted packages of produce in the event of overidentification 
thereof with a particular shipment on the basis of the average 
sales price of the produce in the shipment which had been identi- 
fied. We shall discuss the validity of such procedure in part II 
of these Conclusions. The point to be made here is that respondent 
did not rely or attempt to rely on the sales tickets which either 
identified less or more packages of perishable agricultural com- 
modities than were contained in a specific shipment, or, for that 
matter, sales tickets which identified all the packages contained 
in a particular shipment, in preparing its account of sales to the 
shipper thereof. 

Hicks Produce, Inc., shipped to respondent in interstate com- 
merce 57 lots of tomatoes for sale on consignment. Here, too, 
we find a failure by respondent truly and correctly to account 
to the consignor. As indicated by Finding of Fact 11, respondent’s 
billing prices to purchasers of such tomatoes were, at times, 
higher than the prices reflected on its sales tickets and respondent 
collected the higher amount from the purchasers. However, it 
appears that respondent accounted to Hicks Produce, Inc., on the 
basis of the lower sales ticket prices. Respondent contends, in 
part, that such difference in the prices set forth on the invoices 
rendered to purchasers of some of the tomatoes and on its sales 
tickets issued in connection with such sales represented the cost 
of transportation or cartage of the tomatoes to such purchasers. 
While in some instances this would appear to be the case, we 
cannot believe that a difference of 25 to 45 cents per package 
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could represent the cost of transportation to a customer located 
in Philadelphia or that any cartage was experienced in connection 
with the sale of 1302 boxes of Hicks’ tomatoes to a supermarket 
where the tomatoes were transported in a Hicks truck and no 
cartage bills covered this shipment. (See Complainant’s Exhibit 3, 
pp. 4-5). In any event, respondent still violated the act and the 
regulations issued thereunder (see section 46.27 of the regulations 
then in effect) even if we accept its explanation as it failed to 
list gross sales and to specifically itemize all expenses, including 
cartage, on the accounts of sales issued to this consignor. 


II 


Respondent remitted to the consignors and joint account part- 
ners involved on the basis of the net proceeds reflected in the 
accounts of sales issued to them. Complainant contends that 
such remittances resulted in underpayments to such shippers 
in most of the 35 transactions examined by its employees subse- 
quent to the investigation of respondent’s sales of the Hicks’ 
tomatoes. Respondent denies underpayment for several reasons.* 
For example, respondent complains of and challenges the utili- 
zation by complainant’s employees of the average sales prices of 
identified sales from a particular shipment of produce to compute 
the value of unidentified sales therefrom. Conversely, respondent 
challenges the deduction at the average sales price of packages 
of produce identified with a particular shipment where sales 
tickets identified more packages than contained in the shipment. 


Respondent can hardly complain of such adjustments as 
they were necessitated by its failure to identify sufficiently or 
accurately by lot number sales of produce from each shipment of 
produce received on consignment or joint account as required 
by the regulations issued pursuant to the act. In addition, re- 
spondent was operating as a commission merchant or factor 
in consignment transactions and as a joint venturer in the joint 
account transaction, in both of which capacities respondent had 
a fiduciary duty to account truly and correctly, to keep adequate 
and accurate records identifying individual shipments of pro- 
duce, to remit funds owing and not to commingle the goods of 
its principals or partners with its own or that of others. It is 
axiomatic that in this position of trust and confidence discrepan- 


5 However, underpayments are clearly present in transactions which do not involve any 
of the challenges presented by respondent. 
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cies or confusions created by respondent are to be resolved against 
it. Cf. e.g., Mechem, Outlines of the Law of Agency,§§ 537 and 539 
(1952) : 35 C.J.S. Factors, §§ 26 and 30. Cf., also Imperial Valley 
Long Staple Cotton Growers’ Ass’n. v. Davidson, 209 P. 58, 
60 (C.A. Cal. 1922) ; Calistoga Vineyard Co. v. Luchetti, 18 P2d 
729 (C.A. Cal. 1933). Complainant’s employees, however, rather 
than applying a very strict test of accountability, averaged sales 
of identified units as described above. Such averaging has basis 
in fact and logic to support it, cannot be characterized as arbi- 
trary or unreasonable and was necessary to arrive at the approxi- 
mate amount actually owing to the consignors and joint account 
partners.® Furthermore, it is interesting and significant to note 
in this regard, that respondent itself allegedly resorted to assign- 
ing the average sales price of identified sales from a specific 
carload of produce to bad-order packages of produce from such 
carload in the freight claims it filed with the railroad. 


But, in any event, even if we deal with “oversales” and “under- 
sales” in a manner most favorable to respondent, we still find 
underpayments to shippers in most of the transactions involved 
herein. In other words, even if we assign the highest sales made 
to the excess packages of perishable agricultural commodities 
identified with a particular shipment and, therefore, deduct the 
amount thus resulting from the total] sales of identified packages, 
underpayments to the shippers still result. Conversely, even 
if we value the “undersales’”, that is, the difference between 
identified packages and the total number of packages contained 
in the lot, at the lowest sales prices experienced with respect 
to such shipment and add this amount to the total value of 
identified sales, underpayments to the shippers similarly result. 
In most instances, only the extent of underpayment would vary 
on the basis of the method utilized and not the fact that under- 
payments occured. (See Findings of Fact 14, 18, 19, 20, 22, 23, 
25, 28, 30, 31, 32, 34, 36, 37, 39, 40, 48, 44 and 48). In fact, in 
some instances, underpayments result even when utilizing re- 
spondent’s valuation for disputed parts of a shipment (see e.g., 
Finding of Fact 22). 


6 While section 46.27(a) of the regulations in effect at the time of the transactions involved 
herein prohibited the averaging or pooling of sales by the commission merchant without 
the prior written consent of the consignor, such prohibition is based on the requirement 
in such regulations for an accurate and itemized report of sales and relates to an accounting 
by the commission merchant where all sales are accurately identified. Such prohibitioon 
is not applicable to complainant’s accountings under the facts here presented. 
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Such conclusion also follows in most cases where complainant’s 
employees, in preparing accounts of sales from respondent’s 
records, disallowed cartage expenses experienced by respondent 
in connection with sales of consigned produce outside of the 
Philadelphia market area.”? In other words, even if the disallowed 
cartage expenses were allowed, underpayments would still result. 
(See Findings of Fact 25, 28, 29, 34, 36, 37, 39, 40 and 48). It 
should be stated at this point that in those transactions where 
both disallowed cartage and the application of the average sales 
price to “oversales” and “undersales” are involved, underpay- 
ments to consignors were made by respondent even if we allow 
such cartage expense and deal with the “oversales” and “under- 
sales” in a manner most favorable to respondent, as described 
above. (See Findings of Fact 25, 28, 34, 36, 37, 39, 40 and 48.) 
Of course, in these disciplinary proceedings, as distinguished 
from one for reparation, the exact amount of underpayment is 
not material or decisive. Rather, the fact of underpayment to 
consignors and joint adventurers is. 


We do not mean to leave the impression by reason of the 
foregoing that complainant’s employees were in error in dis- 
allowing the contested cartage expenses. On the contrary, we 
are of the opinion that they properly disallowed such expenses. 
A commission merchant may not sell consigned produce outside 
the market area where it is located without the permission of 
the consignor. Mann v. W. C. Crenshaw & Co., Inc., 163 S.E. 
375, 386 (Va. 1932) ; Glantz v. Freedman, 280 P. 704 (C.A. Cal. 
1929) ; Bare v.Richman & Samuels, Inc. of New York, 140 P2d 
895 (C.A. Cal. 1948); 35 C.J.S. Factors § 29. See also section 
46.29 of the regulations now in effect (7 CFR 46.29). Respondent 
has submitted no evidence with respect to any such authorization 
from its principals. But, as pointed out above, even if we do not 
hold respondent to this duty of a commission merchant, under- 
payments to shippers follow. 


Complainant’s employees also assigned the average sales price 
of 83,313 containers of tomatoes identified as consigned by Hicks 
Produce, Inc. as the value per package of the 15,379 containers 
ef tomatoes from this consignor which could not be traced from 
respondent’s records. Here, too, respondent can hardly com- 


7Such cartage expense was allowed with respect to all sales outside the area of joint 
account shipments and sales of consigned fruit and vegetables where the f.o.b. sales price, 
that is, the net sales price after deduction for out-of-area cartage, was the same as or 
above that received on the Philadelphia market. 











PERISHABLE AGRI COMMODITIES ACT, 1930 
Cite as 24 A.D. 651 





698 


plain of such procedure which was necessitated by its failure ade- 
quately to record the disposition of the 15,379 containers of 
Hicks’ tomatoes. This is especially true as respondent has offered 
no explanation as to the basis for the construction of its accounts 
of sales to Hicks Produce, Inc. In addition, as indicated above, 
such procedure resulted from its breach of fiduciary duty to its 
principal and the use of the average sales price, rather than the 
assignment of some value to the unaccounted for packages of 
consigned tomatoes less favorable to respondent, was to its benefit. 
Complainant’s accounting prepared from respondent’s records 
demonstrated an underpayment to the shipper in connection with 
the 98,692 containers of tomatoes. This is further confirmed 
by the collection by respondent of billing or invoice prices from 
the purchasers of the Hicks’ tomatoes which were larger in 
amount than the prices reflected on respondent’s sales tickets 
issued in connection therewith, as set forth in part I of these 
Conclusions. Moreover, after the investigation conducted by 
complainant’s employees, respondent paid the amount of the 
underpayment found by such employees to the consignor. 


In its exceptions to the hearing examiner’s report, respondent 
has engaged in conjecture and speculation in an attempt to dis- 
credit the accounts of sales prepared by complainant’s employees 
from respondent’s records and, in part, to explain some of the 
glaring discrepancies between such accounts of sales and those 
issued by respondent to the shippers involved. In this process, 
respondent has, in part, ignored its prior admissions, made 
assumptions and drawn inferences lacking evidentiary support 
and utilized unique occurrences to typify or characterize com- 
plainant’s entire investigation. For example, respondent would 
discredit its carload disposition records and the sales tickets on 
which they were based, which records and tickets were clearly 
accurate, on the basis of insignificant, immaterial discrepancies 
therein. While it is recognized that some minor weaknesses exist 
in complainant’s presentation due, of course, to respondent's 
inadequate records, respondent has far from nullified the results 
of complainant’s investigation. Further, respondent cannot supply 
evidence by means of exceptions to the hearing examiner’s report 
and, if any inferences, suppositions or assumptions are to be 
drawn from the record, they would not be favorable to respond- 
ent by virtue of the failure of the officers of respondent corpora- 
tion who are most familiar or conversant with the subject matter 
of this controversy to testify at the hearing in connection with 
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matters now made the subject of speculation and conjecture. 
Cf., e.g., Interstate Circuit v. United States, 306 U.S. 208, 225-27 
(1939) ; Bilokumsky v. Tod, 263 U.S. 149, 154 (1923); Mont- 
gomery Ward & Co. v. National Labor Relations Board, 107 F.2d 
555, 560 (7th Cir. 1939). See also 2 Wigmore, Evidence § 289 
(3d ed. 1940). 


III 


It is concluded on the basis of the foregoing, that is, parts I and 
II of these Conclusions, that respondent repeatedly and flagrantly 
violated section 2(4) of the act by failing truly and correctly to 
account to its consignors and joint account partners in the 
many transactions involved herein and also by its failures to 
make full payment in most of such transactions and to make full 
payment promptly to Hicks Produce, Inc. in connection with the 
tomatoes consigned to it by this consignor. Cf. In re Eastern 
Produce Co., Inc., 18 A.D. 550 (1959), affirmed 278 F.2d 606 
(3d Cir 1960) ; In re United Fruit & Produce Company, 15 A.D. 
1369 (1956) ; In re Ben B. Schwartz & Sons, 8 A.D. 482 (1949) ; 
In re Frank Cusumano and John Spatafora, 6 A.D. 219 (1947). 
While respondent contends that its failures to make full payment, 
as well as its failures truly and correctly to account, resulted 
solely from its inadequate records, we believe that the record 
herein clearly demonstrates that such is not the case. 


Further, respondent admittedly failed to keep accounts, records 
and memoranda which fully and correctly disclosed all trans- 
actions involved in its business under the act in violation of 
section 9 thereof (7 U.S.C. 499i) and sections 46.13, 46.14, 46.17, 
46.18 and 46.19 of the regulations in effect at the time of the 
transactions involved herein.’ (See Findings of Fact 4, 5 and 6.) 
Respondent did not place in its truck-lot receiving record book all 
the information required by the regulations to be placed therein, 
did not maintain a car-lot receiving record book or records which 
contained all the information required, did not retain the car-lot 
receiving record for a period of two years as required, did not 
assign lot numbers to produce received for sale on consignment 
or joint account or to purchased shipments of similar produce 
on hand at the same time, and did not retain its accounts re- 
ceivable records for the required time. 


8 While the complaints also charged violations of sections 46.21 and 46.22 of the regulations 
in effect at the time of the transactions involved herein, complainant has failed to establish 
such violations. 
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We turn now to the difficult question of determining the 
sanction to be imposed upon respondent for the violations of 
the act found above. Prior to determining this issue, however, 
we are met by respondent’s contention that no suspension or 
revocation of its license may be ordered as it was not granted 
the opportunity to demonstrate or achieve compliance with the 
requirements of the act as prescribed as a condition precedent to 
license suspension or revocation by section 9(b) of the Admin- 
istrative Procedure Act (5 U.S.C. 1008(b)).® Section 9(b) of 
the Administrative Procedure Act provides, in pertinent part, 
as follows: 


Sec. 9 (b) Licenses. .. . Except in cases of willfulness or 
those in which public health, interest, or safety requires 
otherwise, no withdrawal, suspension, revocation, or annul- 
ment of any license shall be lawful unless, prior to the insti- 
tution of agency proceedings therefor, facts or conduct which 
may warrant such action shall have been called to the attention 
of the licensee by the agency in writing and the licensee shall 
have been accorded opportunity to demonstrate or achieve 
compliance with all lawful requirements. ... 


Respondent’s contention is lacking in merit in this regard. There 
was adherence by complainant with the notice requirements of 
section 9(b) in connection with the violations of the Perishable 
Agricultural Commodities Act, 1930, as amended, found herein. 
The letter of November 27, 1962, sent to respondent by the 
Chief, Regulatory Branch, Fruit and Vegetable Division, in- 
formed respondent of the matters set forth in the moving papers 
in these proceedings and that they were violative of the Perishable 
Agricultural Commodities Act and afforded respondent an “oppor- 
tunity to furnish us [complainant] with any explanation or 
comments you may have pertaining to” such matters “in accord- 
ance with the requirements of section 9(b) of the Administrative 
Procedure Act.” The letter of November 27, 1962, clearly met 
the requirements of section 9(b).1° Shuck v. Securities and 


9 The notice requirements of section 9(b) of the Administrative Procedure Act do not 
apply to the proceeding on the notice to show cause why a license should not be denied 
Mandell, Spector, Rudolph Co. Such requirements apply only to the withdrawal, suspension, 
or annulment of a license and not to a request for an initial license. 

10 Respondent now appears to accept the letter of November 27, 1962, as meeting the 
requirements of section 9(b), but contends that such letter indicates that complainant treated 
the violations involved herein as nonwillful and that if respondent had paid the shippers 
this matter would not have gone to a formal proceeding. No such conclusions may be drawn 
from the fact that the November 27, 1962 letter was sent. In fact, although not a matter 
of evidence herein, complainant sends such a letter in every case out of an abundance of 
caution and as a courtesy to the recipient thereof. 
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Exchange Commission, 264 F.2d 358, 360-61 (D.C. Cir. 1958); 
Schwebel v. Orrick, 153 F. Supp. 701, 706 (D.D.C. 1957), affirmed 
251 F.2d 919 (D.C. Cir 1958), cert. denied, 356 U.S. 927 (1958) ; 
In re Harrisburg Daily Market, Inc. and M. & S. Distributing 
Company, 20 A.D. 955 (1961), affirmed D.C. Cir. October 4, 1962 
(21 A.D. 1210). Respondent’s attorney, in reply to the letter 
of November 27, 1962, denied, in part, the violations alleged 
therein but did not and could not demonstrate or achieve com- 
pliance with the Perishable Agricultural Commodities Act. Cf. 
In re Harrisburg Daily Market, Inc. and M. & S. Distributing 
Company, supra. Consequently, it is unnecessary to charge or find 
that respondent “willfully” violated such act in order to suspend 
or revoke its license thereunder, as contended by respondent. Cf 
Shuck v. Securities and Exchange Commission, supra, at p. 360; 
Schwebel v. Orrick, supra, at p. 706; In re Harrisburg Daily 
Market, Inc. and M & S. Distributing Company, Inc., supra. Of 
course, by reason of our Conclusions herein we would have no 
difficulty in so finding. See, e.g., Goodman v. Benson, 286 F.2d 
896, 900 (7th Cir. 1961) ; Eastern Produce Co., Inc. v. Benson, 
278 F.2d 606 (3d Cir. 1960). 


In determining the sanction to be imposed herein, it must 
be kept in mind that the major violations of the act found 
herein, that is, the violations of section 2(4) thereof, are, in 
our opinion, the most serious and flagrant type possible under 
the act. Such violations involve breaches of fiduciary duty by an 
agent to his principal and by a joint account partner to his 
joint venturer. The relationship of respondent to the shippers 
here was one of trust and confidence calling for a high degree 
of care, honesty and loyalty to the consignors and joint venturers. 
Yet, respondent demonstrated a deliberate disregard of its obliga- 
tions in this respect. The hearing examiner concluded that “re- 
spondent in its accountings to shippers conjured up false and 
fictitious figures and amounts in a manner so blatant that its 
conduct in this regard can only be described as callous and 
cynical.” We are in agreement with this conclusion which is 
required by a mere comparison of each one of respondent’s 
accounts of sales issued to the shippers involved herein with the 
sales actually made by it and recorded on its disposition records 
and sales tickets. It is further noted that, in most instances, the 
false accountings resulted in underpayments to the shippers and 
that respondent engaged in additional acts in breach of its 
fiduciary duties, that is, for example, the charging of com- 
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missions for produce which it did not sell and the charging of 
eartage fees for the transportation of fruits and vegetables 
from the depot to its store when no such transportation occurred. 


Moreover, the fact that complainant’s employees examined 
after the Hicks Produce, Inc. investigation only 35 additional 
shipments is of no assistance to respondent. We cannot draw 
the inference from this fact, as respondent apparently does, 
that all the other consignments and joint account shipments 
handled by it during the period involved were accurate and 
correct and did not result in underpayments to shippers. If 
any inference were to be drawn, which we do not do, it would, 
it seems to us, be contrary to and the converse of that advanced 
by respondent. Complainant’s employees picked from respond- 
ent’s records only those car jackets which showed that the ship- 
ment had been received on consignment or joint account. Their 
selection was further restricted to those consignment and 
joint account transactions where the shipment was sold by 
respondent within the period of a week or less in order to 
minimize the amount of work necessary, speed up their investi- 
gation and make identification of produce less complex. Re- 
spondent has not and cannot demonstrate that the 35 shipments 
examined were atypical or not representative of those not 
examined or that the investigator’s selection of car jackets for 
study was not a random sample. 


We are inclined on the basis of the record herein to revoke 
respondent’s old license and to deny it a new one, as recom- 
mended by complainant and the hearing examiner. However, 
past sanctions imposed for similar kinds of violations, some 
of comparable flagrancy, have not gone beyond a license sus- 
pension. Cf. In re Eastern Produce Co., Inc., supra; In ve 
United Fruit & Produce Company, supra; In re Ben B. Schwartz 
& Sons, supra; In re James Pearl, supra; In re Frank Cusumano 
and John Spatafora, supra; In re J. Shapiro & Co., Inc., 23 A.D. 
1012 (1964). Cf. also In re Howard Crosby, d/b/a Crosby 
Brokerage Co., 21 A.D. 1453 (1962). Therefore, we conclude 
that the most severe sanction possible, short of revocation, 
should be imposed against respondent, that is, respondent’s 
license should be suspended for a period of 90 days and a new 
license should not be issued to respondent until the expiration 
of the period of suspension. It should be noted at this point 
that such sanction is also authorized by section 9 of the act for 
respondent’s admitted record-keeping violations thereof. In 
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addition, we hereby give notice to the industry that in the 
future the flagrant disregard or breach of the standards of 
conduct imposed by the act upon commission merchants, joint 
account partners and others acting in a fiduciary capacity may 
well result in sanctions of revocations of license in appropriate 
cases, 


ORDER 


Any license held by respondent is suspended for a period of 
90 days. A license shall not be issued to respondent until the 
expiration of the aforesaid period of suspension. 


This order shall become effective June 14, 1965, and copies 
hereof shall be served upon the parties. 


(No. 9836) 


In re WILLIAM B. MANDELL COMPANY. PACA Docket No. 9397. 
Decided May 14, 1965. 


Application for license denied—Fitness of officer 


Application for license is denied because of past actions prohibited by the 
act of respondent’s president while he was an officer and holder of one- 
third of the stock of a corporation that has been suspended as a regis- 
trant under the act for a period of 90 days. No other application from 
respondent shall be granted for a 90-day period. 


Mr. John C. Chernauskas for complainant. 
Comanor and Stein, Philadelphia, Pa., Shapiro, Rosenfeld, Stalberg & 
Cook, Philadelphia, Pa., and Williams, Wadden & Stein, Washington, 
D. C., for respondent. Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Com- 
modities Act, 130, as amended (7 U.S.C. 499a et seqg.). On or 
about March 23, 1964, William B. Mandell Company, a corpora- 
tion, applied to the Regulatory Branch, Fruit and Vegetable Divi- 
sion, Agricultural Marketing Service (presently the Consumer 
and Marketing Service), United States Department of Agricul- 
ture, for a license under the act as a commission merchant, dealer 
or broker to engage in the business of handling fresh or frozen 
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fruits and vegetables in interstate and foreign commerce. On 
April 1, 1964, the Director, Fruit and Vegetable Division, filed a 
notice to show cause why a license should not be denied to re- 
spondent because of past actions of the character prohibited by 
the act by William B. Mandell, respondent corporation’s president, 
treasurer, director and sole stockholder while he was secretary 
and holder of one-third of the stock of Mandell, Spector, Rudolph 
Co., a corporation operating under the act against which there 
were then pending two disciplinary complaints in PACA Docket 
No. 8998 and PACA Docket No. 9303. 


Respondent filed an answer to the notice to show cause April 30, 
1964, denying the material allegations of fact contained therein 
and requesting an oral hearing. Also on April 30, 1964, the 
parties stipulated and agreed that respondent waive its right to 
an oral hearing and that the record and evidence in PACA Dockets 
No. 8998 and 9303 be made the record and evidence in this pro- 
ceeding. Subsequently, the parties filed briefs. On December 8, 
1964, John Curry, Hearing Examiner, Office of Hearing Exam- 
iners, United States Department of Agriculture, filed a report 
recommending that respondent’s application for a license be 
denied. Respondent filed exceptions to the hearing examiner’s 
report and oral argument was held before the Judicial Officer 
April 6, 1965. 


FINDINGS OF FACT 


1. Respondent, William B. Mandell Company, is a corporation 
organized and existing under the law of the State of Pennsylvania 
whose address is 3301 South Galloway Street, Philadelphia, Penn- 
sylvania. The officers of respondent corporation are William B. 
Mandell, president and treasurer, and Esther Mandell, secretary. 
William B. Mandell, Esther Mandell and Ned Stein are directors 
of respondent corporation and William B. Mandell owns 100 
percent of its stock. 


2. During the period October 21, 1958 through July 1963, 
William B. Mandell held one-third of the stock of Mandell, Spector, 
Rudolph Co. and was president, secretary or treasurer thereof. 


3. Mandell, Spector, Rudolph Co. is a corporation organized 
and existing under the law of the State of Pennsylvania whose 
address is 41-43 Produce Market, 3301 Galloway Street, Phila- 
delphia, Pennsylvania. During the period October 4, 1960, through 
April 12, 1962, the officers of Mandell, Spector, Rudolph Co. were 
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Charles Rudolph, president, Irvin Spector, treasurer, and William 
B. Mandell, secretary, and each officer owned one-third of the 
outstanding stock of such corporation. 


4. Findings of Fact 4 through 49 in In re Mandell, Spector, 
Rudolph Co., PACA Dockets No. 8998 and 9303, decided this date, 
are hereby adopted and incorporated herein as Findings of Fact 4 
through 49, respectively, of this Decision and Order, except that 
the words “Mandell, Spector, Rudolph Co.” and “Mandell, Spector, 
Rudolph Co.’s” are hereby substituted, respectively, for the words 
“respondent” and “respondent’s” contained therein. 


CONCLUSIONS 


Section 4(d) of the act (7 U.S.C. 499d(d)) provides, in pertin- 
ent part, as follows: 


... If after the hearing the Secretary finds that the appli- 
cant is unfiit to engage in the business of a commission mer- 
chant, dealer, or broker because the applicant, ... or in case 
the applicant is a corporation, any officer or holder of more 
than 10 per centum of the stock, prior to the date of the filing 
of the application engaged in any practice of the character 
prohibited by this Act ... the Secretary may refuse to issue 
a license to the applicant. 


Complainant contends that respondent is unfit to engage in the 
business of a commission merchant, dealer or broker under the 
act because William B. Mandell, its president, treasurer, director 
and sole stockholder, engaged in practices of the character pro- 
hibited by the act when he was an officer and holder of one-third 
of the stock in Mandell, Spector, Rudolph Co., a corporation en- 
gaged in the produce business. 


We have found in Jn re Mandell, Spector, Rudolph Co., PACA 
Dockets No. 8998 and 9303, issued this date, that such corpora- 
tion flagrantly and repeatedly violated section 2(4) of the act 
(7 U.S.C. 499b (4) ) by reason of its many failures to account truly 
and correctly and to make full payment in consignment and joint 
account transactions under the act and also violated section 9 
thereof (7 U.S.C. 499i). The record further indicates that 
William B. Mandell was an active officer in such corporation and 
was personally involved in at least some of its violations of the 
act. For example, William B. Mandell prepared the rough drafts 
upon which accounts of sales issued to shippers of strawberries 
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were based. The largest underpayments to consignors of individual 
lots of produce by Mandell, Spector, Rudolph Co. were in connec- 
tion with strawberry shipments. 


Further, the accounts of sales issued to consignors in these 
transactions bore no relationship to the actual sales and involved 
completely fictitious reporting. In fact, railroad claims were filed 
but not reported to the shipper, commission fees were levied on 
bad-order packages of strawberries which were not sold by Man- 
dell, Spector, Rudolph Co. and cartage charges were assessed for 
the alleged transportation of strawberries from the depot to the 
store when no such service was performed. We are not here in- 
volved with the question of the responsibility of an “absentee” 
corporate officer for the acts of the corporation. Rather, William 
B. Mandell played an important role in the operation of Mandell, 
Spector, Rudolph Co. and is responsible and accountable for its 
many violations of the act. Under these circumstances, he may 
not escape the sanction imposed in PACA Dockets No. 8998 and 
9303 through the instrument of William B. Mandell Company, a 
company which he wholly owns and apparently solely operates 
being the president, treasurer and director thereof with his wife 
as secretary therein. Accordingly, the respondent herein is unfit 
to engage in business under the act and should be denied a license. 
No other application from respondent should be granted until the 
expiration of 90 days from the date hereof, a period equal to the 
period of suspension of Mandell, Spector, Rudolph Co. 


ORDER 
Respondent’s application for a license under the act is denied. 


Copies hereof shall be served upon the parties. 


(No. 9837) 


JOE COLEMAN v. KELLY JACOBSON. PACA Docket No. 9527. De- 
cided May 19, 1965. 


Failure to take delivery—Oral contract—Dismissal 


Where complainant-buyer failed to pick up shipment of onions pursuant 
to valid oral contract and failed to prove breach by respondent, com- 
plaint dismissed. 





COLEMAN v. JACKSON 707 
Cite as 24 A.D. 706 


Complainant pro se. Mr. John B. Mowry, Mexico, New York, for respondent. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in connection with a transaction involving 
the sale of onions in contemplation of shipment in interstate com- 
merce. Since the amount involved is less than $1,500 the issues 
are submitted under the shortened procedure provided in the rules 
of practice (7 CFR 47.20). 


A copy of the formal complaint was served on respondent, and 
a copy of the Department’s report of investigation was served on 
each party. Respondent filed an answer, complainant filed addi- 
tional affidavits, and respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, Joe Coleman, is an individual who address is 
P.O. Box 485, Florida, New York. 


2. Respondent, Kelly Jacobson, is an individual whose address 
is 64 West 9th Street, Oswego, New York. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 


3. Early in July 1963, contemplating shipment in interstate 
commerce, an oral contract for the sale of one truckload of U.S. 
No. 1 yellow onions at $2.40 per bag, f.o.b. Cedarville, New Jersey, 
was made between the parties herein, with complainant as buyer 
and respondent as seller. It was agreed that delivery would be 
made later when the onions were ready. 


4. On or about July 17, 1963, respondent, by telephone, notified 
complainant that the onions were ready, that they must be loaded 
that day, and that the driver should call a given telephone number 
for instructions regarding the location of the pick-up point. Com- 
plainant agreed to take delivery in this manner. 


5. Resale of these onions had previously been negotiated and 
the truck driver, acting for the ultimate purchaser, called for 
destination instructions and proceeded to a farm for loading. 
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6. The onions were never loaded, and the truck returned empty. 


7. In a night letter dated July 19, 1963, the complainant re- 
quested delivery of the onions on or before July 22, 1963. 


8. No transfer of the onions was ever made to, or for, com- 
plainant. 


9. The informal complaint was filed on January 6, 1964, which 
was within 9 months after accrual of the alleged cause of action 


herein. 


CONCLUSIONS 


There was a valid contract between complainant and respond- 
ent. The latter’s contention that the Uniform Commercial Code, 
Section 2-201 renders this oral contract unenforceable is negated 
by subsection 3(b) of the section cited, because the respondent’s 
answer admits that a contract was made. In any event, statutes of 
frauds of like effect have been held not to preclude reparation 
under the Perishable Agricultural Commodities Act, Rothenberg 
v. H. Rothstein & Sons, 183 F. 2d 524. 


In order to be entitled to reparation in this proceeding, the 
complainant has the burden of proving, by a preponderance of 
the evidence, that respondent breached his contract. It is undis- 
puted that the parties agreed for delivery to be made on July 17, 
1963, into a truck provided by the buyer, at the onion field. The 
record contains no direct evidence that the buyer’s truck ever 
reached the loading point, for no statement from the truck driver 
himself is presented. Complainant offers only indirect testimony 
stating that the truck driver was sent “to a farm to load.” This 
testimony is insufficient to overcome respondent’s sworn statement 
“that complainant did not appear or take delivery.” 


We conclude that the complainant has failed to prove a viola- 
tion of section 2 of the act. The complaint, therefore, should be 
dismissed. 


ORDER 
The complaint is dismissed. 


Copies hereof shall be served on the parties. 
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(No. 9838) 


FLoyp WILcox & Sons, INC. v. Max V. HERBOLD. PACA Docket 
No. 9533. Decided May 19, 1965. 


Acceptance—By diversion—Liability—Suitable shipping condition— 
Potatoes 


Having accepted potatoes by diverting the shipment, respondent liable for 
full contract price where breach of suitable shipping condition warranty 
not established. 


W. Lloyd Adams and Mary Smith, Rexburg, Idaho, for complainant. 


Creason & Creason, Rupert, Idaho, for respondent. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in connection with a transaction involving 
a shipment of potatoes in interstate commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent, and respond- 
ent filed an answer. Since the amount involved does not exceed 
$1500, the issues are submitted under the shortened procedure 
provided in the Rules of Practice (7 CFR 47.20). Pursuant to 
such procedure, complainant filed an opening statement and re- 
spondent filed an answering statement. Neither party submitted 
a brief. 


FINDINGS OF FACT 


1. Complainant, Floyd Wilcox & Sons, Inc., is a corporation 
whose address is Thornton, Idaho. 


2. Respondent is an individual, Max Victor Herbold, doing 
business as Max V. Herbold, whose address is P.O. Box 67, Rupert, 
Idaho. At the time of the transaction involved herein, respondent 
was licensed under the Act. 


3. On or about October 18, 1963, contemplating shipment in 
interstate commerce, complainant by oral contract sold to re- 
spondent a carload of U.S. No. 1 Idaho washed Russet potatoes, 
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2-inch or 4-ounce minimum, containing 450 100-pound sacks at 
$2 per sack, f.o.b. Thornton, Idaho. 


4. On October 18, 1963, complainant shipped in car PFE 3430 
from Thornton, Idaho, to respondent at Pocatello, Idaho, 450 sacks 
of potatoes meeting contract requirements. 


5. Before the carload of potatoes arrived at Pocatello, Idaho, 
respondent diverted it to Feldman Fruit Company at Chicago, 
Illinois. The car arrived at Chicago on October 22, 1963, and the 
shipment was rejected by Feldman Fruit Company. 


6. On or about October 23, 1963, respondent diverted the pota- 
toes in car PFE 3430 to Indianapolis, Indiana, where the ship- 
ment was reconditioned by Harmon Pre-Pack Co., Inc., and the 
potatoes were sold by that company which remitted to respondent 
the net proceeds realized from the sale. 


7. Respondent tendered to complainant a check for $514.65, 
which complainant refused to accept. Respondent has paid com- 
plainant nothing in connection with this transaction. 


8. The formal complaint was filed on June 11, 1964, which was 
within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


It appears to be respondent’s position that the potatoes ship- 
ped by complainant were not in suitable shipping condition, and 
that they failed to meet contract requirements. The burden of 
proof rests upon respondent to establish this affirmative defense. 
This was an f.o.b. contract calling for U.S. No. 1 potatoes at ship- 
ping point. A Federal inspection of the potatoes on October 17 
and 18, 1963, showed the potatoes graded U.S. No. 1, Size A, 
2-inch or 4-ounce minimum, at time and place of shipment, and 
that the potatoes were slightly skinned and grade defects aver- 
aged within tolerance. Further, complainant warranted, under 
the f.o.b. contract, that the potatoes were in a condition which, 
if transported under normal transportation service and condi- 
tions, would assure delivery without abnormal deterioration at 
the destination specified in the contract. 


The shipment was originally billed to Pocatello, Idaho. Re- 
spondent urges that complainant knew the potatoes would not 
be sold in Pocatello, which was only a diversion point, and com- 
plainant concedes that the car was to go to Chicago. For pur- 
poses of this decision we consider Chicago as the contract destin- 
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ation. After diversion by respondent, the shipment proceeded 
directly to Chicago, where it arrived on October 22, the fourth 
morning after shipment. There is no evidence to show with any 
degree of certainty the condition of the potatoes upon arrival 
at that point. Respondent’s evidence is to the effect that the 
potatoes were rejected by his customer at Chicago because, upon 
opening the car, the customer observed “numerous wet spots and 
decay.” Thereafter, respondent diverted the shipment to Indian- 
apolis, Indiana, and on October 28, 1963, the potatoes were in- 
spected at Indianapolis by the Railroad Perishable Inspection 
Agency, which reported the following: “Generally good quality. 
Good color, sandy. Skins tight, few feathered. Few show minor 
field marks and scars. Firm and crisp. Fresh and clean. Well 
formed and shaped, few misshapen. Less than 1% Soft Rot de- 
cay.” A followup inspection by the RPIA three days later showed 
6 to 8%, average 6% Soft Rot decay. A Federal inspection of 
the potatoes was made on October 30, 1963, at Indianapolis, the 
report of which showed the following as to quality, condition, and 
grade: 


“Quality: Mature, clean to fairly clean, well to fairly well 
shaped. Grade defects average 5%, mostly cuts or mis- 
shapen. 


“Condition: Generally firm. From 2 to 8%, average 4% 
damage by sunken disclored areas; most samples 1 to 4%, 
many 5 to 8%, average 4% Slimy Soft Rot, mostly in advan- 
ced, many in early stages. 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 1 Size A, 2 inch or 4 ounce minimum, only account con- 
dition.” 


For lack of evidence of the condition of the potatoes at Chicago, 
and taking into consideration the inspection report of the RPIA 
on October 28, showing less than 1% Soft Rot, and the Federal 
inspection which was not made until 12 days after shipment, we 
conclude that respondent has failed to establish that the potatoes 
delivered by complainant were not in suitable shipping condition. 


Respondent contends that the potatoes were not in good con- 
dition upon arrival at Chicago, and in this connection places 
considerable reliance upon the broker’s Confirmation of Purchase, 
a copy of which is attached to the broker’s affidavit submitted as 
a part of respondent’s answering statement. As a part of the 





712 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 24 A.D. 712 


printed form, there appears this statement, “All commodities 
guaranteed sound condition on arrival.” Accepting this term as 
a part of the contract between the parties, respondent has the 
burden of proving that the potatoes did not arrive at Chicago in 
sound condition. As we have previously pointed out, respondent 
has submitted no evidence to establish the percentage of condi- 
tion defects in the potatoes upon arrival at that point. The Fed- 
eral and the RPIA inspections at Indianapolis are too remote in 
time to constitute acceptable evidence of the condition of potatoes 
at Chicago. We must conclude, therefore, that respondent has 
failed to establish that the potatoes shipped by complainant did 
not arrive in sound condition at Chicago. 


Respondent accepted the potatoes by diverting the shipment. 
He, therefore, became liable for the contract price thereof, subject 
to any damages he can show were sustained as a result of any 
breach of the contract on the part of complainant. Respondent’s 
evidence is wholly inadequate to establish any breach on com- 
plainant’s part. Having failed to establish a breach by complain- 
ant, with resulting damages, respondent is liable for the full 
contract price of the potatoes, or $900. His failure to pay that 
amount to complainant is in violation of Section 2 of the Act. 
Complainant should be awarded reparation in the sum of $900, 
with interest. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $900, with interest at the rate 
of 5 percent per annum from December 1, 1963, until paid. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 


(No. 9839) 


C. H. ROBINSON, INC. v. SIERRA PACKING Co., INc. PACA No. 
9534. Decided May 20, 1965. 


Joint venture—Liability of joint venturer 


As both parties to joint venture jointly and severally liable, respondent 
joint venturer is liable for overpayment. 
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Moore & Wangaard, Minneapolis, Minn., for complainant. Respondent pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in connection with a shipment of water- 
melons in interstate commerce. 


A copy of the formal complaint was served on respondent and 
a copy of the Department’s report of investigation was served on 
both parties. Respondent filed an answer. Since the amount in- 
volved does not exceed $1,500, the issues are submitted under the 
shortened procedure provided in the rules of practice (7 CFR 
47.20). Pursuant to such procedure, each party was given an op- 
portunity to present further evidence. Respondent filed an un- 
verified statement with documents attached. 


FINDINGS OF FACT 


1. Complainant, C. H. Robinson, Inc., is a corporation whose 
principal place of business is 3385 Gorham Avenue, Minneapolis, 
Minnesota. 


2. Respondent, Sierra Packing Co., Inc., is a corporation whose 
address is 1701 Miller, Mission, Texas. At the time of the trans- 
action involved herein, respondent was licensed under the act. 


3. On or about May 23, 1963 complainant, as broker, negotiated 
the sale of a truckload of watermelons at $3 per hundredweight, 
f.o.b. shipping point, between respondent as seller and Lombardo 
Fruit and Produce Company of St. Louis, Missouri, as buyer. The 
brokerage contract regarding this sale specified that complainant 
was to invoice the buyer. 


4. At the time of this sale the produce was owned jointly by 
respondent corporation and A. E. Whiteley, an individual, who, 
acting for the joint adventurers, made the sale in the name of 
respondent corporation as seller. 


5. On or about May 25, 1963, the watermelons were shipped 
from Texas to Missouri, pursuant to the contract of sale. 
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6. Upon arrival of the shipment, on May 28, 1963, complainant 
paid $125 as an advance to the trucker. On June 12, 1963, com- 
plainant sent respondent its check, payable to Sierra Packing Co., 
Inc., for $978.75 as an advance payment for the watermelons, less 
brokerage of $34.30. 


7. On June 15, 1963, A. E. Whiteley, on behalf of the joint ven- 
ture, and contrary to the terms of its brokerage contract with 
complainant, invoiced and drafted the buyer for the watermelons, 
payment of said draft to be remitted to Sierra Packing Co., Inc. 
The buyer paid the draft in the sum of $1,154, representing pay- 
ment of $1,029 for the produce and $125 for transportation costs. 


8. Respondent’s board of directors, through its president, W. N. 
Parkhill, authorized the payment of $569.02 to complainant “for 
our one half of undisputed amount of double payment made by 
you on your lot No. 1926,” and payment of this amount was made 
to complainant. 


9. No further payment has been made to complainant, although 
demand for payment of the remaining $569.03 due complainant 
has been made upon respondent. 


10. The informal complaint was filed on January 24, 1964, 
which was within 9 months after accrual of the cause of action 
herein. 


CONCLUSIONS 


Respondent admits that it engaged as a partner in a joint ven- 
ture with A. E. Whiteley and that the contracts involved herein 
were made pursuant to, and within the scope of, this joint venture 
agreement. The evidence clearly establishes that the joint venture 
received payment from the buyer and the broker on the transac- 
tion in question. Moreover, respondent admits liability for, and 
has paid to complainant, one half of the amount claimed. 


The sole argument advanced by respondent is that since it took 
no active part in this particular sale complainant must look to 
respondent’s co-adventurer, who has failed to make an accounting 
to respondent, for payment of the other half of the amount claim- 
ed. Respondent’s position is incorrect. A joint adventure is in 
the nature of a partnership, to which the rules of partnership 
ordinarily apply, and one party to the agreement may bind the 
other by any action within the scope of the agreement, O. P. 
Hesser v. Hoffman Banana Company, 4 A.D. 588, 592. When such 
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a relation is established, an injured party may hold either or both 
of the joint venturers liable for the full amount due upon the 
contract, R. J. Head v. Leon Bros. Inc., Sec.Dec. 1842, P.A.C.A. 
Docket No. 2746. This is consistent with the law of Texas, where 
this joint venture took place, for Article 6132b, section 15, of the 
Texas Civil Statutes provides that all partners are liable jointly 
and severally for all debts and obligations of the partnership. 


We conclude, therefore, that complainant is entitled to payment 
from respondent of the full amount claimed, and that respondent’s 
refusal to pay the full amount is in violation of section 2 of the 
act. Complainant should be awarded reparation in the amount of 
$569.03 with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $569.03, with interest thereon 
at the rate of 5 percent per annum from July 1, 1963, until paid. 


Copies of this order shall be served on the parties. 


(No. 9840) 


HOOKER-CORRIN SALES, INC. v. BOLER FRUIT & VEGETABLE COM- 
PANY. PACA Docket No. 9143. Decided May 20, 1965. 


Novation—Failure to establish—Untimely defense—Acceptance—Liability 


Having accepted two shipments of fruit and failing to establish a novation 
as to one shipment and having failed to assert timely defense as to 
second shipment, respondent liable for full contract price. 


Mr. John S. Hunt, Los Angeles, Calif., for complainant. Barnes and Elick, 
McAllen, Texas for respondent. Mr. Elbert A. Cole, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on May 2, 1963. Complainant 
seeks an award of reparation in the amount of $3,590.20, which 
is alleged to be the purchase price due complainant in connection 
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with two truckloads of fruit sold and shipped to respondent dur- 
ing October 1962. 

A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on June 10, 
1963. A copy of the Department’s report of investigation was 
served upon complainant on July 23, 1963. 

Respondent filed an answer on July 2, 1963, admitting the alle- 
gations in the formal complaint as to the contract, but denying 
generally the remaining material allegations. Respondent affirm- 
atively alleged it was given protection on certain peaches and an 
adjustment on certain green olives by complainant. An oral hear- 
ing was requested by respondent. 

The oral hearing was held in McAllen, Texas, on May 18, 1964. 
Complainant was not present nor represented. Respondent was 
represented by counsel and Edd Boler, respondent’s vice-president, 
testified at the hearing for respondent. At the written request of 
complainant, the depositions of Allan Corrin and Vern Warkentin 
were introduced and received in evidence by the presiding officer. 
Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, Hooker-Corrin Sales, Inc., is a corporation 
whose address is Post Office Box 303, Reedley, California. 

2. Respondent, Boler Fruit & Vegetable Company, is a cor- 
poration whose address is Post Office Drawer 1, Pharr, Texas. At 
the time of the transactions involved herein, respondent was 
licensed under the Act. 

3. On or about October 9, 1962, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent a 
truckioad of mixed deciduous fruit, consisting of 700 lugs Hal- 
loween peaches at $2.10 per lug, 25 lugs persimmons at $4.50 per 
lug, and 15 lugs green olives at $4 per lug, plus $35 precooling 
charges, for a total invoice price of $1,677.50, f.0.b. Reedley, Cali- 
fornia, shipping point. 

4. On or about October 20, 1962, in the course of interstate 
commerce and by oral contract, complainant sold to respondent a 
truckload of mixed deciduous fruit, consisting of 750 lugs Hal- 
loween peaches at $1.60 per lug, 27 lugs persimmons at $3.75 per 
lug, 75 lugs of Almeria grapes at $3.50 per lug, and 150 cartons 
Emperor grapes at $2.00 per carton, plus precooling charges of 
$16.95, for a total invoice price of $1,880.70, f.0.b. Reedley, Cali- 
fornia, shipping point. 
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5. Complainant shipped on October 9 and October 20, 1962, 
from loading point in the State of California to respondent at 
Pharr, Texas, two truckloads of fruit as set forth in findings of 
fact 3 and 4. The fruit was shipped in the manner agreed upon, 
in trucks of respondent’s choice. 


6. Respondent accepted both shipments of fruit upon arrival 
at destination, but has failed to pay complainant the agreed pur- 
chase prices or any part thereof. 


7. The formal complaint was filed on May 2, 1963, which was 
within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


Respondent’s defense as to the first load of fruit shipped on 
October 9, 1962, is that upon arrival the peaches were discolored 
inside; that they appeared to be in good condition on the outside, 
but the flesh of the peaches was brownish in color; and that they 
had an unpalatable flavor. Respondent alleges that, in response 
to a telephone call by Boler to complainant’s sales manager, 
Corrin, respondent was given “protection” on the peaches, and 
also an adjustment of $2 per lug on 15 lugs of olives which were 
billed to respondent at $6. Respondent made no plea in its answer 
as to the second load of fruit shipped on October 20, 1962, except 
an admission that the load was purchased, but indicated that it 
had no file on this shipment. Since respondent is the party alleg- 
ing the original f.o.b. contract as to the first shipment was 
amended to provide for “protection,” respondent has the burden 
of proving such contention. 


At the hearing, respondent’s Edd Boler was asked to relate the 
conversation between himself and complainant’s Allan Corrin, 
when Boler reported to complainant the condition of the peaches 
in a long distance telephone call. Boler replied, “Well, I explained 
that they were discolored real bad inside and he told me to go 
ahead and do the best I could on them.” Boler’s counsel asked, 
“You understood then, you would receive protection on them?” 
Boler replied, “That’s what he told me.” This testimony by Boler 
is the only evidence submitted by respondent to substantiate its 
claim that complainant promised respondent “protection” on the 
peaches shipped in the load of October 9, 1962. In our opinion, 
this is not clear and convincing evidence that the parties entered 
into a novation of the contract as to the peaches in the October 9 
shipment. At most, it could indicate a willingness on the part of 
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complainant to make some adjustment in the price after the 
peaches were disposed of, if the circumstances warranted an ad- 
justment. Furthermore, Boler’s actions with respect to these 
peaches were inconsistent with a firm agreement that respondent 
would be protected against loss in connection with the disposition 
of the peaches. Respondent made no accounting or report to com- 
plainant showing precisely what disposition was made of the 700 
lugs of peaches shipped in this load, and exactly what loss was 
sustained. We conclude that respondent has failed to sustain its 
burden of proving the claimed novation as to the peaches shipped 
October 9, 1962. 


Edd Boler also testified at the hearing that complainant over- 
charged respondent $2 a lug for 15 lugs of green olives which 
respondent purchased for another party. He further testified that 
when he called this to Corrin’s attention, Corrin promised to cor- 
rect it, but never did. This evidence is not challenged or rebutted 
by complainant. We conclude, therefore, that the invoice price 
of the green olives should be $4 per lug instead of $6 per lug, thus 
making the total invoice price of the October 9 shipment $1,677.50, 
instead of $1,707.50. 


In its answer to the complaint respondent made no claim con- 
cerning the peaches contained in the second load, shipped October 
20, 1962. Respondent merely admitted the transaction for the 
purchase and sale of this load of fruit. At the hearing, through 
testimony by Edd Boler, respondent for the first time claimed 
that complainant urged respondent to take the second load, and 
stated that if respondent took a loss on this load, complainant 
“would correct it.” Boler then stated that he told complainant 
“to go on and ship it.” Boler further testified that these peaches 
were also brown inside and deteriorated rapidly. He also stated 
that he was able to sell 210 lugs from this load, and that he had 
to dump 540 lugs, for which a Destruction Sheet from the County 
Health Department was submitted in evidence. 


The pleadings, of course, are designed to frame the issues be- 
tween the parties, so that each party will know what evidence he 
must present to support his position in the controversy and, per- 
haps even more important, what evidence he will be required to 
submit in order to rebut the position of the opposing party in 
the matter. Evidence will generally be excluded which relates to a 
defense not pleaded and which is not covered by the general issue 
or general denial. 41 Am. Jur. § 117, p. 370. This rule is founded 
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upon principles of justice and propriety, for, as we have said, 
where a defense is timely made, the opposing party may prepare 
and meet it and explain or remove whatever may be prejudicial 
to his case; but when the defense is made at an unsuitable time, 
it may surprise, and, if received and accepted, do injury and in- 
justice to the opposing party. In R. T. Englund Company v. James 
J. Rotella, 21 A.D. 478, the Department declined to give any 
weight to a defense which was not raised in respondent’s answer, 
but was raised for the first time at the hearing. We stated in that 
case that this would have been a valid and material defense, and 
one of such importance as not to have been overlooked at the time 
the answer was prepared. In the case before us, certainly the 
defense of protection against loss on the shipment, as well as the 
alleged deteriorated condition requiring the dumping of a major 
portion of the load, was of sufficient importance and materiality 
that respondent could not conceivably have overlooked these mat- 
ters at the time its answer to the complaint was prepared. We, 
therefore, conclude that Boler’s testimony at the hearing with 
respect to the claimed protection against loss in connection with 
the peaches in the shipment of October 20, 1962, and the alleged 
deteriorated condition and dumping of 540 lugs from this ship- 
ment should be given no consideration in determining the con- 
troversy here involved. 


It is further concluded that respondent, having accepted both 
shipments of fruit, having failed to establish the claimed nova- 
tion as to the peaches contained in the shipment of October 9, and 
having failed to assert and prove a timely defense as to the ship- 
ment of October 20, is indebted to complainant for the full pur- 
chase prices of the two loads of fruit totaling $3,558.20. There 
appears to be an error in complainant’s computation as to the 
second shipment on October 20. The total invoice price of this 
load should be $1,880.70, instead of $1,882.70, as claimed by com- 
plainant. Respondent’s failure to pay complainant the purchase 
prices of the fruit in question is in violation of Section 2 of the 
Act. Complainant should be awarded reparation in the amount 
of $3,558.20, with interest. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $3,558.20, with interest thereon 
at the rate of 5 percent per annum from December 1, 1962, until 
paid. 
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The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 


(No. 9841) 


HOWARD G. KELLY v. CLOVER CLUB POTATO & PRODUCE Co. PACA 
Docket No. 9251. Decided May 26, 1965. 


Contract—Oral modification of—Parol evidence rule—Untimely filing— 
Accounting error 


Claim for damages for breach of alleged oral modification of contract not 
timely filed and complainant failed to prove timely filed complaint that 
respondent did not render proper accounting for potato crop, except as 
to accounting error admitted by respondent. 


Anderson & Beebe, Blackfoot, Idaho, for complainant. Hansen & Hansen, 
Idaho Falls, Idaho, for respondent, Mr. Karl A. Kern, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on December 31, 1962, and the 
formal complaint was filed on September 10, 1963. Complainant 
seeks an award of reparation against respondent in the amount 
of $10,000, which is alleged to be the balance due from the sale 
to respondent by complainant of the crop of potatoes grown on 
complainant’s farm in 1961. 


A copy of the report of investigation made by the Department 
was served upon complainant’s attorney on September 24, 1963. 
A copy of the report of investigation and a copy of the formal 
complaint were served upon respondent on the same date. Re- 
spondent filed an answer on November 4, 1963, in which liability 
was denied and an oral hearing requested. 


An oral hearing was held at Idaho Falls, Idaho, on March 24 
and 25 and on June 18, 1964. Both parties were represented by 
counsel. Eight witnesses appeared and testified, five on behalf 
of complainant and three on behalf of respondent. Briefs were 
submitted by both parties. 
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FINDINGS OF FACT 


1. Complainant is an individual, Howard G. Kelly, whose ad- 
dress is Route 2, Blackfoot, Idaho. 


2. Respondent, Clover Club Potato & Produce Co., is a corpora- 
tion whose address is Cotton Siding, Idaho Falls, Idaho. At the 
time of the transaction involved in this proceeding, respondent 
was licensed under the act. 


3. On or about May 27, 1961, in contemplation of shipment in 
interstate commerce, complainant and respondent entered into a 
written contract under the terms of which complainant agreed to 
grow approximately 45 acres of Kennebec potatoes and respond- 
ent agreed to buy all lots from this acreage meeting specified 
grade standards. The contract provided a graduated scale of 
pricing geared to the time the potatoes were withdrawn from 
storage and graded, as follows: 


$1.40 per aS Out of field at harvest time 


150 ” Out of grower’s storage up to Novem- 
ber 14, 1961 

155 ” ~ From November 15, 1961, to January 
1, 1962 

160 ” = From January 1, 1962, to February 
1, 1962 

165 ” = From February 1, 1962, to March 1, 
1962 

i * ™ From March 1, 1962, to April 1, 1962 


It was also provided in the written contract, in relevant part, that 
storage would be provided by complainant for the potatoes har- 
vested from the subject acreage until the removal of the potatoes 
by respondent, but that all of the potatoes were to be graded and 
run by April 1, 1962, with complainant furnishing storage until 
then. It was further provided that the potatoes should be graded 
and run by respondent, but that if complainant chose to perform 
this task, he would be reimbursed at the rate of 20¢ per hundred- 
weight. 


4. Complainant, during harvest, detected water-log in a small 
area of the 45 acres and instructed his pickers to leave the pota- 
toes from this area in the field. Some of the potatoes from this 
area, however, despite the precautions taken, did get into storage. 
This was reported by complainant to respondent’s manager, Ray 
DeRoche, who sent a sorting crew over to complainant’s cellar 
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in October 1961. The crew worked in complainant’s cellar on 
October 23, 24, 25, and 26, in the area where the water-logged 
potatoes were thought to be, packing out 1,174 hundredweights 
of potatoes and leaving the culls in the cellar. Respondent paid 
complainant for the 1,174 hundredweights at $1.50 per hundred- 
weight, or a total of $1,761, less $17.61 advertising tax, for a 
net of $1,743.39. 


5. Respondent’s sorting crew returned to complainant’s cellar 
for the four days of February 19, 20, 21 and 22, 1962. During 
this time 1,195 hundredweights of potatoes were packed out by 
respondent. 


6. Respondent’s crew returned to complainant’s cellar in March 
and sorted potatoes there on the 19th, 23rd, 26th, 27th, 28th, and 
31st. This resulted in a pack-out of 1,137 hundredweights. 


7. Respondent, on April 5, 1962, settled with complainant for 
the February and March pack-outs as follows: 


1,195 hundredweight at $1.65 $1,971.75 
1,137 5: at 1.70 1,932.90 
2,069 ” eulls at .10 206.90 
$4,111.55 

Less advertising tax 82.50 

$4,029.05 


8. Respondent paid complainant the sum of $4,029.05 with its 
check No. 3549. This amount, plus the $1,743.39 paid to com- 
plainant by respondent in November 1961, amounts to a total 
of $5,772.44 paid to complainant by respondent in connection 
with the transaction between the parties. 


9. An informal complaint was filed on December 31, 1962, 
which was within 9 months after the alleged cause of action under 
the written contract accrued. 


CONCLUSIONS 


The first question for determination in this proceeding has to 
do with that part of the agreement between the parties dealing 
with the date or time wherein the potatoes were to have been 
sorted and removed from complainant’s cellar by respondent. It 
is respondent’s position that the potatoes were not required to 
be sorted and moved until April 1, 1962, as provided in the written 
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contract of May 27, 1961. Complainant, however, alleges in his 
complaint that the written contract was supplemented by an oral 
agreement made during October 1961, which provided for the 
sorting and removal of the potatoes by respondent by mid-Novem- 
ber 1961. 


As a preliminary to deciding the issue raised by the parties 
and set forth above, we think it expedient to dispose first of an- 
other matter introduced by the parties in their briefs, to wit, the 
application of the parol evidence rule to these circumstances. At 
first blush the rule would seem to bar the receipt of parol evi- 
dence on a point definitely covered by the parties in their written 
contract. It will be noted, however, that the alleged oral agree- 
ment modifying the written contract is said by complainant, its 
proponent, to have been made subsequent to the written contract. 
It has been held, under somewhat similar circumstances, that this 
provides an exception to, and avoids the application of, the rule 
in Idaho. Idaho Gold Dredging Corporation v. Boise Payette 
Iumber Co., 62 Idaho 683, 115 P. 2d 401 (1941).1 Accordingly, 
we conclude that the parol evidence rule is not a bar to the receipt 
of evidence as to the alleged oral agreement between the parties. 


Returning to the matter of the alleged oral agreement, we note 
from the evidence that the testimony of complainant and the 
manager of respondent corporation, Ray DeRoche, is directly in 
conflict, with DeRoche denying that any agreement other than 
the written contract was reached by the parties. As the party 
affirmatively alleging that the oral supplementary contract was 
made, the burden rests upon complainant to establish his allega- 
tion by a preponderance of the evidence. We find it unnecessary 
to decide this issue, however, for even if complainant had estab- 
lished the oral contract, as alleged in his complaint, and had also 
established a breach of such contract by respondent, we would be 
in no position to afford him relief in connection with such breach. 
This is due to the fact that the alleged cause of action under the 
oral contract would have accrued about mid-November 1961, when 
such contract was allegedly breached by respondent, while the 
informal complaint was filed on December 31, 1962, or some thir- 
teen months later. Since our jurisdiction is limited by the act 
to those cases in which a complaint is filed within nine months 
after the cause of action accrued, 7 U.S.C. 499f, we would be 


1 The position of the Idaho courts on this aspect of the parol evidence rule appears to be 
in keeping with the majority rule. See McKelvey, Handbook of the Law of Evidence, § 362, 


n, 88 (5th ed. 1944). 
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without jurisdiction to consider the alleged breach taking place 
in November 1961. 

Complainant, however, alleges in his complaint yet another 
cause of action, based upon respondent’s alleged failure to account 
fully and to pay complainant for all the potatoes taken from the 
45 acres in question. In this connection, complainant alleges that 
the quantity of potatoes in the cellar, as estimated by “‘cubing” 
the pile, indicated that respondent had not fully accounted for 
all potatoes taken from the cellar. Complainant stated that the 
total of the monies paid out to the pickers at a set sum per hun- 
dredweight, as well as his own observation of the harvest, sup- 
ported his conclusion on this point. 

The evidence shows that complainant was given copies of the 
records kept by respondent in connection with the sorting of the 
crop.? It appears that complainant made no complaint with re- 
spect to the way the pack-out was going at the time of receiving 
these records. In fact, judging from his own testimony at the 
hearing of June 30, 1964 (Transcript, pages 15, 16, 17, 31), com- 
plainant appears to have felt that the records were accurate. 
While complainant contends that his returns from the potatoes 
were lessened due to damage resulting from freezing injury to 
the potatoes when the cellar doors were allegedly left open by 
respondent’s crew in February, complainant has failed to show 
that there was, in fact, any freezing injury sustained by the 
tubers. 

Complainant has the burden of proving that respondent failed 
to render proper accounts and to pay complainant for the crop 
of potatoes involved herein. We conclude that complainant has 
failed to sustain this burden, except as to the purchase price of 
78 hundredweight, at $1.50 per hundredweight, totaling $117, 
which respondent admits it owes to complainant as the result of an 
accounting error. Respondent’s failure to account for the 78 
hundredweight, and to pay complainant the agreed purchase 
price therefor, is in violation of section 2 of the act, for which 
reparation in the sum of $117 should be awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $117, with interest thereon at 
the rate of 5 percent per annum from May 1, 1962, until paid. 


Copies of this order shall be served on the parties. 


2 Copies of these records were also submitted in evidence at the oral hearing. 
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Orders issued by Thomas J. Flavin, Judicial Officer 
DISMISSAL—ON MOTION OF PARTIES 
(No. 9842) 


PETE PAPPAS AND SONS, INCORPORATED v. JOE BELSON. PACA 
Docket No. 9620. Dismissed May 12, 1965. 


(No. 9843) 


SKONE & CONNORS v. WOOLEN PRODUCE COMPANY. PACA Docket 
No. 9731. Dismissed May 12, 1965. 


(No. 9844) 


MENDELSON-ZELLER Co., INC. v. QUALITY PRODUCE Co. PACA 
Docket No. 9686. Dismissed May 28, 1965. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 9845) 


DONALD HANNANT v. BOLER FRUIT & VEGETABLE COMPANY. 
PACA Docket No. 9462. Dismissed May 12, 1965. 


(No. 9846) 


COVE VALLEY PACKERS, INC. v. UNITED PRODUCE Co., INc. PACA 
Docket No. 9693. Dismissed May 12, 1965. 


REPARATION AWARDED—ADMISSION OF LIABILITY 
(No. 9847) 


HARRY J. ASLAN v. HOWARD COHEN Co. PACA Docket No. 9742. 
Reparation of $5,750 with 5 percent interest from September 
1, 1964, awarded complainant against respondent in order 
issued May 7, 1965. 
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(No. 9848) 


BARR PACKING COMPANY v. HOWARD COHEN Co. PACA Docket 
No. 9741. Reparation of $25,770 with 5 percent interest from 
December 1, 1964, awarded complainant against respondent in 
order issued May 7, 1965. 


(No. 9849) 


BLUE GOOoSE GROWERS, INC. v. HOWARD COHEN CO. PACA Docket 
No. 9745. Reparation of $2,092.31 with 5 percent interest from 
December 1, 1964, awarded complainant against respondent in 
order issued May 7, 1965. 


(No. 9850) 


OASIS GARDENS, INC. v. HOWARD COHEN Co. PACA Docket No. 
9746. Reparation of $1,275 with 5 percent interest from Feb- 
ruary 1, 1965, awarded complainant against respondent in order 
issued May 7, 1965. 


(No. 9851) 


O. P. MuRPHY PRODUCE COMPANY, INC. v. MAGIC VALLEY PRODUCE 
CoMPANY. PACA Docket No. 9774. Reparation of $2,956.50 
with 5 percent interest from November 1, 1964, awarded com- 
plainant against respondent in order issued May 19, 1965. 


(No. 9852) 


SKONE & CONNORS v. MAGIC VALLEY PRODUCE COMPANY. PACA 
Docket No. 9773. Reparation of $1,867.50 with 5 percent in- 
terest from October 1, 1964, awarded complainant against re- 
spondent in order issued May 19, 1965. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 9853) 


DADE COUNTY GROWERS’ EXCHANGE v. J & R TOMATOES, INC. 
PACA Docket No. 9756. Reparation of $5,584.75 with 5 per- 
cent interest from February 1, 1965, awarded complainant 
against respondent in order issued May 5, 1965. 


st 
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(No. 9854) 


HYBELS’ PRODUCE COMPANY, INC. v. D. J. THOMSON. PACA 
Docket No. 9758. Reparation of $350 with 5 percent interest 
from June 1, 1964, awarded complainant against respondent 
in order issued May 5, 1965. 


(No. 9855) 


OAKFIELD AND ELBA GROWERS, INC. v. J & R TOMATOES, INC. 
PACA Docket No. 9757. Reparation of $4,970 with 5 percent 
interest from October 1, 1964, awarded complainant against 
respondent in order issued May 5, 1965. 


(No. 9856) 


BLUE GOOSE GROWERS, INC. v. HOWARD COHEN Co. PACA Docket 
No. 9765. Reparation of $11,799.36 with 5 percent interest 
from January 1, 1965, awarded complainant against respondent 
in order issued May 10, 1965. 


(No. 9857) 


FRED G. HILVERT Co., INC., DISTRIBUTORS v. TURNER PRODUCE 
CoMPANY, INc. PACA Docket No. 9768. Reparation of $2,- 
391.18 with 5 percent interest from January 1, 1965, awarded 
complainant against respondent in order issued May 10, 1965. 


(No. 9858) 


MINUTE MAID GROVES CORPORATION v. HOWARD COHEN Co. PACA 
Docket No. 9764. Reparation of $6,748.75 with 5 percent in- 
terest from January 1, 1965, awarded complainant against re- 
spondent in order issued May 10, 1965. 


(No. 9859) 


OREGON PEAR SALEs Co., INC. v. HOWARD COHEN Co. PACA 
Docket No. 9766. Reparation of $4,013.60 with 5 percent in- 
terest from January 1, 1965, awarded complainant against re- 
spondent in order issued May 10, 1965. 
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(No. 9860) 


ROGUE RIVER ORCHARDS, OREGON, LTD. v. HOWARD COHEN Co. 
PACA Docket No. 9767. Reparation of $14,855.50 with 5 per- 
cent interest from January 1, 1965, awarded complainant 
against respondent in order issued May 10, 1965. 


(No. 9861) 


PRODUCE CREDIT ASSOCIATION, INC. v. LEVINSON FRUIT & PRODUCE 
Co. PACA Docket No. 9725. Reparation of $960.92 with 5 per- 
cent interest from December 1, 1964, awarded complainant 
against respondent in order issued May 12, 1965. 


(No. 9862) 


HAINES CITY CITRUS GROWERS ASSOCIATION v. STANDARD FRUIT 
AND PRODUCE COMPANY. PACA Docket No. 9769. Reparation 
of $4,655.21 with 5 percent interest from January 1, 1965, 
awarded complainant against respondent in order issued May 
13, 1965. 


(No. 9863) 


PINE GROVE FARMS v. HUGH CUNNINGHAM. PACA Docket No. 
9762. Reparation of $756.10 with 5 percent interest from June 
1, 1964, awarded complainant against respondent in order 
issued May 19, 1965. 


(No. 9864) 


JIMMIE SHMON PRODUCE BROKER v. MAGIC VALLEY PRODUCE 
CoMPANY. PACA Docket No. 9782. Reparation of $166.95 with 
5 percent interest from November 1, 1964, awarded complainant 
against respondent in order issued May 20, 1965. 


(No. 9865) 


E. ARMATA v. LEVINSON FRUIT & PRODUCE Co. PACA Docket No. 
9784. Reparation of $1,039.50 with 5 percent interest from 
December 1, 1964, awarded complainant against respondent 
in order issued May 24, 1965. 
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(No. 9866) 


CovE VALLEY PACKERS, INC. v. HOWARD COHEN Co. PACA 
Docket No. 9789. Reparation of $17,136.50 with 5 percent in- 
terest from January 1, 1965, awarded complainant against re- 
spondent in order issued May 24, 1965. 


(No. 9867) 


SIEGEL Bros. PRODUCE, INC. v. LEVINSON FRUIT & PRODUCE Co. 
PACA Docket No. 9786. Reparation of $1,614.75 with 5 per- 
cent interest from December 1, 1964, awarded complainant 
against respondent in order issued May 24, 1965. 


(No. 9868) 


SuN GLo PropDuUcERS, INC. v. ECONOMY WHOLESALE Foops, INC. 
PACA Docket No. 9788. Reparation of $1,753 with 5 percent 
interest from November 1, 1964, awarded complainant against 
respondent in order issued May 24, 1965. 


(No. 9869) 


EARL Byrp & Co. v. J & R TOMATOES, INC. PACA Docket No. 
9793. Reparation of $1,181.20 with 5 percent interest from 
January 1, 1965, awarded complainant against respondent in 
order issued May 25, 1965. 


(No. 9870) 


H. H. ZIMMERLI, INC. v. L & S Potato Co. PACA Docket No. 
9787. Reparation of $1,450 with 5 percent interest from Decem- 
ber 1, 1964, awarded complainant against respondent in order 
issued May 25, 1965. 


(No. 9871) 


HoORWATH AND Co., INC., t/a GONZALES PACKING Co. v. H. C. 
OVERSTREET PRODUCE. PACA Docket No. 9785. Reparation of 
$2,624 with 5 percent interest from October 1, 1964, awarded 
complainant against respondent in order issued May 25, 1965. 
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(No. 9872) 


VINCENT B. ZANINOVICH & SONs v. HOWARD COHEN Co. PACA 
Docket No. 9790. Reparation of $7,022.50 with 5 percent in- 
terest from December 1, 1964, awarded complainant against 
respondent in order issued May 25, 1965. 


(No. 9873) 


W. A. SPECTOR, INC. v. JOHN J. WEIPERT CO. PACA Docket No. 
9791. Reparation of $792 with 5 percent interest from March 
1, 1965, awarded complainant against respondent in order 
issued May 25, 1965. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 


(No. 9874) 


GROWERS EXCHANGE, INC. v. NEIMAN Bros. PACA Docket No. 
9568. Order issued May 25, 1965. 


COURT DECISIONS 


FITCHETT Bros., INC. v. ORVILLE FREEMAN, Secretary of Agri- 
culture of the United States. Filed May 4, 1965. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


OPINION 


Bryan, District Judge: 


This is a statutory action pursuant to Sec. 8c(15)(B) of 
the Agricultural Marketing Agreement Act of 1937 as amended 
(the Act), 7 U.S.C. § 608c(15) (B), to review a decision and 
order of the judicial officer of the Department of Agriculture 
acting for the Secretary of Agriculture. The decision and 
order under review involve the interpretation and application 
of a compensatory payment provision, J (b)(1) of § 927.83 of 
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Milk Market Order No. 27,1 promulgated by the Secretary 
under the Act, (7 U.S.C. § 601, et seq.), which regulates the 
handling of milk in the New York-New Jersey marketing area. 


In Crowley’s Milk Co. v. Brannan, 198 F.2d 861, 862 (2 Cir. 
1952), Judge Clark said “It is now no secret that governmental 
regulation of the distribution of milk is complex and mystifying.” 
The subject has not grown any less so since that time. 


The general scheme of federal milk regulation, compensa- 
tory payment provisions thereunder and their purpose and 
effect, is described in detail in Lehigh Valley Co-op Farmers, 
Inc. v. United States, 370 U.S. 76, 78-91 (1962). See generally 
United States v. Rock Royal Co-op, Inc., 307 U. S. 533 (1939) ; 
Kass v. Brannan, 196 F.2d 791 (2 Cir), cert. den. 344 US. 891 
(1952). The specific problem in the case at bar will be dis- 
cussed against that background. 


The Lehigh case held that paragraphs (b) (2), (b) (3) and 
(b) (4) of § 927.83 of Marketing Order No. 27, the order in- 
volved here, were invalid as inconsistent with the policy ex- 
pressed by Congress in § 8c(5)(G) of the Act under which 
Order 27 was issued by the Secretary. The case at bar involves 
paragraph (b)(1) of §927.83 of the Order which was not 
passed upon in the Lehigh case. The issue here is different from 
that in Lehigh and involves the application rather than the 
validity of paragraph (b) (1). 

Plaintiff Fitchett is a milk distributor with a processing 
plant at Poughkeepsie, New York, in the New York-New Jersey 
marketing area covered by Marketing Order No. 27. Fitchett 
purchased quantities of milk from suppliers in the Connecticut 
milk marketing area who were not covered by Order No. 27 
but by the Connecticut Marketing Order No. 119.? 


The present controversy concerns the amount which the 
market administrator determined was owing by Fitchett to 
the so-called Producer Settlement Fund because of those pur- 
chases from Connecticut sources. The Producer Settlement 


1 Effective January 1, 1962 Order No. 27, 7 C.F.R. § 927, was renumbered Order No. 2, 
7 C.F.R. § 1002, but will be referred to here by its original number. During the period 
involved in this case and thereafter Order No. 27 was amended from time to time. The 
amendments, however, did not affect the controversy here. To avoid confusion and for 
convenience, references to Order 27 are to the order in the language quoted by the 
judicial officer in his decision which sets forth the Order in the form effective March 1, 
1960. A copy of Order 27 in pamphlet form is part of the file in this case. 

2 Effective January 1, 1962, Connecticut Order No. 119 was renumbered Order No. 15, 
7 C.F.R. § 1015, but will be referred to here by its original number. 
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Fund is one of the mechanisms by which the price of milk in 
the New York-New Jersey marketing area is regulated. 


Specifically, Fitchett’s complaint is that a “direct delivery 
differential” of $.10 per cwt. was included by the administrator 
in calculating the value of the Connecticut milk purchased, 
which calculation in turn was used in arriving at the amount 
owing by Fitchett to the Producer Settlement Fund. The inclusion 
of the $.10 per cwt. differential increased the amount owing by 
Fitchett to the Settlement Fund to that extent. The administrator 
proceeded on the theory that the inclusion of the direct delivery 
differential was authorized by paragraph (b) (1) of § 927.83 of 
Order 27. Fitchett contends that such inclusion was not so 
authorized and was improper. 


Fitchett filed a petition with the Secretary challenging this 
action of the administrator. Hearings on the petition were held 
before a hearing examiner who made findings and conclusions 
and recommended dismissal of the petition. Exceptions to the 
hearing examiner’s report were filed with the judicial officer of 
the Department who denied the relief requested and dismissed 
the petition. This action for review followed. 


Both parties have moved for judgment under Rule 12(c), 
F.R.C.P., on the pleadings and on the certified record. There 
are no issues of fact and the case can be decided on the pleadings 
and the record of the proceedings under review. 


The mechanisms of price regulation under Marketing 
Order 27 


Before proceeding to a discussion of the specific problems 
presented a brief description of the price regulatory scheme 
provided in Order 27 is necessary. 


Speaking in broad terms, the primary purpose of the scheme 
of regulation in Order 27 is to enable dairy farmers to receive 
a minimal price for their milk. To accomplish this the order 
employs two different categories of price calculation. One is a 
“class price” based on the value of the milk to the wholesaler 
or processor in terms of the end use to which it is put. The 
other is a “uniform price” to be paid directly to most dairy 
farmers for milk delivered to processors or wholesalers. 


Under § 927.7 of the Order Fitchett is a milk processor 
who is denominated as a “handler”. Fitchett’s plant is classi- 
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field as a “pool plant” under §927.9. Fitchett, as a handler 
operating a pool plant is subject to the regulatory provisions 
of Order 27. 


Handlers purchase milk either from “producers”, as defined 
in Order No. 27, or from other suppliers who are not so defined. 
Under § 927.6 producers include dairy farmers within the New 
York marketing area whose milk is delivered direct from farm 
to a handler’s pool plant. In general all milk delivered by 
producers to a pool plant is considered as “pool milk,”—that is 
to say, part of the pool of milk regulated by Order 27. 


1. Class or minimum price: Under §§ 927.30 through 927.37 
of Order No. 27 milk acquired by a handler from a producer 
is classified according to its ultimate use. There are three 
general classes of utilization. For example, milk of specified 
butterfat content used for fluid consumption is in Class I 
while milk used for various manufactured food products is 
in Class III. Each classification of milk is assigned monthly 
a “minimum” or “class” price computed according to complex 
formulae set out in § 927.40. Among other things, the formulae 
reflect a variety of economic factors and take into account the 
volume of milk received from producers which falls into the 
various use classifications. Also included in the calculations 
are so-called butterfat differentials, transportation differentials 
reflecting hauling costs of milk to centers of consumption, and 
other specified differentials. 


The class prices so arrived at are used (a) in calculating the 
uniform price to be paid by handlers to producers, and (b) to 
determine the obligations of handlers to a so-called Producers 
Settlement Fund designed to offset differences between the 
value to handlers of milk in terms of its ultimate use and the 
uniform price at which it must be purchased. 


2. “Uniform price”: The uniform price required to be paid 
by a handler to a producer for milk received at the handler’s 
plant, regardless of classification, is determined under another 
complex formula set forth in § 927.66. The uniform price is 
different from the “class” price under § 927.40. 


The uniform price formula takes into account, among other 
things, the class price and the volume of milk in each classi- 
fication received by pool plants in the marketing area during 
the appropriate monthly periods. 
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In essence, the value of all milk received by pool plants from 
producers is computed by multiplying the total quantity of 
milk in each classification by its class price. To this total is 
added the total of compensatory payments required to be made 
by handlers for milk purchased from suppliers not denominated 
as producers under the order which is considered to be out- 
side the pool. Such suppliers include dairy farmers not within 
the New York-New Jersey marketing area, such as the Con- 
necticut dairy farmers from whom Fitchett purchased the 
milk involved here. The total of these two figures is then divided 
by the total quantity of milk received by pool plants from pro- 
ducers during the period involved. In this manner the “uniform 
price” per cwt. for the period is arrived at. 


There are adjustments in the “uniform price” to be paid to 
various producers arising mainly from so-called “location differ- 
entials’ (§ 927.71) having to do with the distance between 
the producer’s farm and the relevant consumer market. Thus, 
the minimum amount which a handler is required to pay to 
a particular producer for his milk is the “uniform price” plus 
adjustments for differentials. 


3. Producer Settlement Fund: Sections 927.75 to 927.84 of 
Order 27 establish a “Producer Settlement Fund” and provide 
for its operation. Through this fund adjustments are made as 
between handlers to compensate for differences between the 
utilization value of milk which a handler acquires from a pro- 
ducer and the uniform price which the handler is required to 
pay the producer. 


Some handlers use the milk which they acquire largely for 
Class I utilization purposes, e.g., for fluid consumption, while 
others use a larger proportion of their milk receipts in lower 
utilization categories, e.g., for manufactured milk products. 
This results in a plus or minus variance between the utilization 
value to the handler of milk which he has purchased and the 
uniform price paid to the producer, Thus, for handlers who 
dispose of milk mainly for lower use classification the uniform 
price paid to producers is higher than the value to them of the 
milk which they dispose of. On the other hand, for handlers 
who dispose of milk for highest use classification, i.e., fluid 
consumption, the uniform price paid therefor is lower than 
the value to them of the milk disposed of. 
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The primary purpose of the Producer Settlement Fund mech- 
anism is to adjust the ultimate cost of milk as between handlers 
disposing of milk in different use classifications so that the uni- 
form price to producers may be maintained without undue 
hardship to individual handlers. The result is a reasonable 
balance between the value of milk to a handler in terms of end 
use utilization and the amount he pays for it. 


Each handler is required to report to the market adminis- 
trator monthly the total quantity of milk which it has purchased, 
the sources from which purchased (whether from producers 
or other sources) and the ultimate use to which the milk was 
put. On the basis of such reports the administrator computes 
the value to the handler of the milk which he purchased from 
producers during the period. This computation is arrived at 
by multiplying the amount of producer milk received by the 
handler used in each classification by the class price. The admin- 
istrator also computes the total amount paid by the handler 
for milk purchased from producers at the uniform price. If 
the classification value to the handler of the milk purchased 
from producers is greater than the amount paid to producers 
at the uniform price, the handler is debited with the difference 
and he is required to pay such difference to the Producer Settle- 
ment Fund. If, on the other hand, the amount paid to producers 
at the uniform price is greater than the classification value 
of the milk to the handler, the handler is entitled to receive 
the difference from the Producer Settlement Fund. 


There is one additional factor which may enter into the com- 
putation of the handler’s debit or credit with the Producer 
Settlement Fund. As has been indicated, handlers may buy 
milk from suppliers, such as Connecticut dairy farms, who 
are not defined as producers by Order 27 (§ 927.6). Handlers 
are not required to pay the uniform price for milk purchased 
from such sources and thus can purchase such milk at a cheaper 
price. The amount of milk in the higher classifications, such 
as fluid milk for drinking purposes, which can be disposed of 
to the consuming public in a given market area, is limited. 
Cheaper milk bought by handlers from suppliers outside the 
market area, such as Connecticut, is thus in a position to com- 
pete with and displace milk in higher use classifications which 
otherwise would be purchased from producers in this market 
area at the uniform price. In order to prevent an influx of 
cheaper milk from displacing milk within the market area 
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and upsetting the delicate balance of the price regulatory 
structure established, Order 27 provides for payments by handlers 
to the Producer Settlement Fund to make adjustments for pur- 
chases of cheaper milk from outside the market area. 

4. Compensatory payments: As has been indicated, purchases 
of milk by a handler from suppliers outside the New York-New 
Jersey marketing area, such as Connecticut, may disrupt the 
regulatory scheme provided by Order 27. Such disruption may 
occur in at least two respects—(1) handlers in the marketing 
area who are required through the Producer Settlement Fund 
to pay the minimum class price for the milk which they pur- 
chase from market area producers, may find themselves under- 
cut by those handlers dealing in outside milk purchased at 
unregulated prices; (2) producers in the marketing area who 
receive a “uniform price” depend on how much of the rela- 
tively constant fluid milk demand they supply in a given month, 
may find that the outside milk occupies a portion of that pre- 
mium market. Thus, the milk which they supply may be dis- 
placed by outside milk in the higher value classifications and 
forced into less rewarding surplus uses with the ultimate effect of 
diminishing the uniform price paid. 


To avoid these consequences a “compensatory payment” plan 
is provided by § 927.83 of Order 27, the relevant portions of 
which are set forth in the margin.* It is this section with which 
we are concerned in the case at bar. In substance, the section 


3 “Sec. 927.83. Payments shall be made by handlers to producers, through the producer 
settlement fund, for milk and milk products under conditions, in amounts, and by the 
handler pursuant to paragraphs (a) through (d) of this section: * * * * *, 

“(a) Payments shall be made for milk, concentrated fluid milk, fluid milk products, 
cultured or flavored milk drinks, cream, half and half, fluid cream products, and skim 
milk, which milk or milk products meets each of the following conditions: 

*“(1) It was derived from milk received at a nonpool plant from dairy farmers, 
from dairy farmers defined as producers pursuant to the provisions of Part 1019 
[Connecticut Order 119] of this chapter, or received from a handler designated 
as a producer-handler pursuant to Sec. 927.15 

“(2) It was shipped to, received in, or distributed in the marketing area, or 
was received at a pool plant outside the marketing area. 

“(3) The milk or milk equivalent of the butterfat is classified as Class I-A or 
Class II, or the skim milk would be subject to the fluid skim differential if it were 
derived from pool milk. 

“(b) The amounts of payment for the products set forth in paragraph (a) of this 
section shall be as follows: 

“(1) If the milk or the milk equivalent of the butterfat, or the skim milk is 
classified and paid for under another order issued pursuant to the Act, the amount 
of payment on such products except skim milk, shall be any plus amount obtained 
by subtracting the value of the milk or the milk equivalent of the butterfat at 
the class price or prices under such order from the value computed in accordance 
with the classification and pricing set forth in this subpart: [7 C.F.R. Part 927 

et seq.] * * *.” 
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provides that a handler who brings outside milk into the New 
York area must make payments to the Producer Settlement 
Fund on account of such milk according to formulae set forth. 


It is unnecessary to go into all of such formulae. The formula 
which concerns us here is that under § 927.83(b) (1) which obli- 
gates a handler purchasing milk from specified Connecticut sources 
to pay the difference between the value of such milk at the 
Connecticut class price and “the value computed in accordance 
with” the New York-New Jersey “classification and pricing” 
under Order 27. 


The theoretical effect of such payments is twofold. First, 
the cost to handlers of Connecticut milk purchased for distri- 
bution in the New York-New Jersey marketing area is in- 
creased and thus competition with and displacement of New 
York-New Jersey producer milk is diminished. Second, since, in 
computing the “uniform price” the total amount of such com- 
pensatory payments is added to the value of all milk received 
by handlers from producers, the uniform price payable to pro- 
ducers is correspondingly maintained at a fair level. 


The application of § 927.83 (b) (1) 
in the case at bar. 


The relevant findings of fact made by the judicial officer 
in his decision and order upholding the action of the market 
administrator by his order upon reconsideration, are in sub- 
stance as follows: 

Fitchett is a handler regulated by the New York-New Jersey 
Milk Marketing Order No. 27, operating a pool plant thereunder. 
During certain months in 1959 and 1961 Fitchett received milk 
at its Poughkeepsie plant direct from dairy farmers in Con- 
necticut.4 These dairy farmers were defined as producers under 
Connecticut Milk Marketing Order No. 119 regulating milk in 
that marketing area but not as producers under the New York- 
New Jersey order. 


Generally speaking, § 927.83 of Order 27 requires compen- 
satory payments by New York handlers operating pool plants, 
such as Fitchett, to the Producer Settlement Fund for milk in 
the higher classifications received by them from certain types 


4The record before the hearing examiner is confusing. However, before me both sides 
stood on the record and did not claim that any of the findings of fact made by the judicial 
officer were incorrect. 
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of suppliers who are not defined as New York producers, Para- 
graph (a) (1) of § 927.83 specifically places milk received from 
“dairy farmers defined as producers” under the Connecticut 
Marketing Order No. 119 within this category. Fitchett’s Con- 
necticut suppliers were “dairy farmers defined as producers” 
under the Connecticut Marketing Order as the judicial officer 
specifically found. Therefore, Fitchett was required to make 
the compensatory payments provided by § 927.83 for the milk 
involved here which it received from these sources. 


Computation of the compensatory payments required to be 
made by the handler under such circumstances is governed by 
paragraph (b)(1) of § 927.83. 


This paragraph provides that the amount of compensatory 
payments on milk “classified and paid for under” the Connecticut 
order, such as the Fitchett milk, “shall be any plus amount 
obtained by subtracting the value of the milk” at the “class 
price or prices” under the Connecticut order “from the value com- 
puted in accordance with the classification and pricing set forth” 
in the New York Order. Thus, under the paragraph (b) (1) 
formula, the value of the milk at the Connecticut class price 
is the subtrahend and its value computed in accordance with 
New York classification and pricing is the minuend. Any plus 
difference between the two determines the amount of the pay- 
ment. 


The market administrator purported to compute the amount 
owing by Fitchett for Connecticut milk according to this formula. 
How did he make this computation? 


To determine the value in accordance with New York classi- 
fication and pricing he first classified the milk received according 
to its actual use under § 927.37 prescribing the “classes of 
utilization.” He then determined the class price per cwt. of 
milk falling into each classification under § 927.40 which pro- 
vides the formulae for “class” or “minimum” prices. 


Under § 927.40 class prices are subject to various differentials 
and adjustments depending on the source of the milk. For milk 
received “from producers or cooperative associations of pro- 
ducers” the class price per cwt. is “subject to the differentials 
and adjustments” in Secs. 927.41 through 927.44. On the other 
hand, for milk received from “a cooperative association of pro- 
ducers which is also a handler” the class price is “subject to 
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the differentials and adjustments in Secs. 927.41 through 927.44 
and Sec. 927.71(c).” (Emphasis added.) 


The two applicable differentials under §§ 927.41 through 927.44 
are a butterfat differential (§ 927.41) and a transportation 
differential (§ 927.42). In determining the total class price 
per cwt. of Fitchett’s milk the market administrator not only 
added these two differentials but also added a third—a 10¢ per 
ewt. direct delivery differential under § 927.71(c).° 


The administrator computed the total value of the Connecticut 
milk according to New York classification and pricing by 
multiplying the quantity of milk in each classification by the 
appropriate class price with adjustments for the butterfat, 
transportation, and direct delivery differentials. He then com- 
puted the value of the milk at the Connecticut class prices. 
The latter figure was subtracted from the former and the re- 
mainder was the amount of the compensatory payment assessed 
against Fitchett for the period. 


Fitchett does not dispute the correctness of the computations 
except as to the addition of the 10¢ per cwt. direct delivery 
differential provided by § 927.71(c) to the class price per cwt. 
Plaintiff contends that the addition of the 10¢ per cwt. direct 
delivery differential is not authorized by the marketing order. 


It will be remembered that the Class Price section, §927.40, 
provides that milk received “from producers or cooperative 
associations of producers” is subject only to the differentials 
and adjustments in §§ 927.41 through 927.44, in this case only 
the butterfat differential (§ 927.41) and the transportation differ- 
ential (§927.42) respectively. Milk from “a cooperative 
association of producers which is also a handler” is subject 
not only to the differentials and adjustments in §§ 927.41 through 
927.44, but also to the additional direct delivery differential 
provided in § 927.71(c). The mandate of § 927.83(b)(1) is 
that the New York classification and pricing of the Connecticut 
milk for purposes of computing its New York value shall be 
the same as if it were milk received from sources within the 


5 To illustrate, the administrator determined the total class price per cwt. of the milk 
in question for the month of April 1961, as follows: 


ee Talk Oe DURE concudentcigens sine deuaesnenad $5.08 (§ .40(a)) 
eetees: GOES | ons ccncncccdsccnnnseccssosansesenenn -0674 (§ .41) 
eanamentetis. GEES. «oo sascccccncesuitanacctncasaan 18 (§ .42) 
Eiisent Gallewie GIG .nnecieccceccenccwedcccdnssenss 10 (§$ .71(c)) 


$5.4274 
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New York marketing area. Since the milk involved here was 
found to be Connecticut producer milk, the market adminis- 
trator purported to compute its New York value in accordance 
with New York classification and pricing as if it were New 
York producer milk, 


The first sentence of § 927.40 plainly states that the differ- 
entials and adjustments with respect to producer milk are only 
those in §§927.41 through 927.44. That this was intended to 
and did exclude the direct delivery differential provided in 
§ 927.71(c) is plainly indicated by the inclusion of such differ- 
ential for milk received from ‘‘a cooperative association of pro- 
ducers which is also a handler” in the second sentence of 
§ 927.40 and the deliberate omission of this differential from 
the first sentence covering producer milk. Despite this, the 
administrator added the direct delivery differential of 10¢ per 
ewt. provided by § 927.71(c) which did not apply to New York 
producer milk. 


The judicial officer agreed that the milk Fitchett received from 
Connecticut producers should be treated as New York producer 
milk for purposes of New York classification and pricing. He 
did not attempt to apply the second sentence of § 927.40 to the 
Fitchett milk or to treat such milk as received from “‘a coopera- 
tive association of producers which is also a handler.” Indeed, 
had he attempted to do so Fitchett’s Connecticut milk would 
not have come under § 927.83 at all. 


Nevertheless, the judicial officer upheld the addition of the 
10¢ per cwt. direct delivery differential by the administrator. 
He said that paragraph (b)(1) is “not limited to value deter- 
mined at class prices or in connection with the uniform price 
or a handler’s net pool obligation’”® (the obligation to the Pro- 
ducer Settlement Fund) but includes all components which go 
into the cost of milk bought from New York producers to the 
handler, including the 10¢ per cwt. differential involved here. 
He held the differential to be “‘an integral part of milk pricing’? 
under the order even though the differential was not a com- 
ponent in computing the class or minimum price of the Fitchett 
milk and was outside the computations of the amount payable 
therefor to the Producer Settlement Fund. 


6 P. 3, Order upon Reconsideration. 


7 P. 2, Order upon Reconsideration. (Emphasis supplied.) 








———$$ $$ ————S #_ 
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This construction of paragraph (b)(1) is contrary to the 
plain language of § 927.83. It is also directly contrary to 
the construction which the Secretary of Agriculture placed 
on paragraph (b)(1) in his decision promulgating § 927.83 
and in other instances. 


The judicial officer attempted to justify his erroneous con- 
struction on the premise that the result was in keeping with 
what he conceived to be the purpose of § 927.83. But his con- 
ception of purpose is also at variance with what the Secretary 
stated the purpose to be when he promulgated these provisions. 


(1) 


Paragraph (b)(1) of § 927.83 calls for computation of the 
New York “value” of the milk obtained from Connecticut sup- 
pliers in accordance with New York-New Jersey “classification 
and pricing.” This language clearly requires the computation 
of value in terms of the class and the class price of milk as 
used to determine handlers’ obligations to the Producer Settle- 
ment Fund. These are computations relating to the value of 
the milk—that is to say, what specific purchases of milk are 
worth to the handler—as distinguished from the artificial “uni- 
form price” as adjusted which is paid to the producer regard- 
less of what the milk purchased is actually worth to the handler. 
The “classification and pricing” required to be used plainly refers 
to the class of the milk purchased and its class price which are 
the factors which enter into the determination of such value. 
Neither the class of the milk received from producers nor the 
class price of such milk includes the direct delivery differential. 


The calculation of “uniform price” and of the additional pay- 
ments to be made to producers for the direct delivery differ- 
ential is quite a different concept and cannot fairly be read 
into the language of paragraph (b)(1). See Barron Coop 
Creamery v. Wickard, 140 F.2d 485, 488 (7 Cir. 1944). 


But even if this were not plain it is apparent from other pro- 
visions of paragraph (b) of § 927.83 that adjustments for the 
location of the plant such as the direct delivery differential were 
not to be included in the computations of New York value under 


(b) (1). 


(a) In the “provided further” clause of paragraph (b) (1) 
it is specifically provided that the amount of the payments 
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on skim milk shall be “adjusted for the location of the plant” 
and thus includes the direct delivery differential under 
§ 927.71(c). 


(b) The next paragraph (b) (2), states 


“The amount of payment * * * shall be the differences 
between its classified value at the Class I-A or the Class 
II price, depending upon its classification, and its value 
at the Class III price, such class prices to be adjusted 
for the butterfat test and the location of the plant at 
which the nonpool milk was originally received from 
the farmers * * * .” [Emphasis added. ] 


(c) The same wording is included in paragraph (b) (3). 


Thus, location differentials which include direct delivery 
differentials, omitted from the language of paragraph (b) (1) 
which is being construed here, are expressly included in three 
other parts of paragraph(b). Where the order intended direct 
delivery differentials to be included in the computation it said 
so, and where it did not specifically include them they were 
intended to be excluded. See Brannan v. Stark, 342 U.S. 451, 
461, Fn. 12 (1952). 


(2) 


The Secretary of Agriculture at least three times has con- 
strued the words “value computed in accordance with the classi- 
fication and pricing” as used in paragraph (b)(1) of §927.83, 
to mean value in terms of class and class price. 


(a) § 927.83 was promulgated in 1953, 18 Fed. Reg 8444.8 
Before promulgating or amending a marketing order the Secre- 
tary must hold hearings on the proposed changes and make 
findings to support the changes as finally promulgated (Agri- 
cultural Adjustment Act, 7 U.S.C. §608c.) With respect to 
paragraph (b)(1) of § 927.83 the Secretary made the specific 
finding that(18 Fed. Reg. 8448): 


“the price advantage which such milk [milk from out 
of state suppliers} would have over pool milk priced 
under the New York order would be the amount by 
which the class price under the other [e.g. Connecticut] 
order is less than the New York order class price at 


8 Then designated § 927.78. 





Ea 
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the plant where the milk is received from the farmers.” 
(Emphasis added.) 


(b) In the notice of hearing on the proposed changes the 
Secretary stated that the revision of § 927.83 would provide 
(18 Fed. Reg. 256, 259 (1953)): 


‘Where the milk is classified and paid for under another 
order of the Secretary, provide for payment of the 
amount by which the value of the milk at the Class I or 
Class II price exceeds its value at the class prices under 
the other order, * * * the payment shall be * * * .” 
(Emphasis added.) 


Paragraph (b)(1) §927.83 was promulgated as proposed. 


(c) In 1959 the Secretary promulgated amendments to Con- 
necticut Order No. 119. In his findings on the promulgation he 
found that the New York Order 27 required that (24 Fed. Reg. 
1049, 1057 (1959)): 


“The New York-New Jersey handler who receives the 
fluid milk product {from Connecticut] will be obligated, 
pursuant to the terms of Order No. 27, to pay into the 
producer-settlement fund of such order the difference 
between such Connecticut classification price and the 
Order No. 27 price of the class of use in the New York- 
New Jersey plant.” (Emphasis added.) 


(3) 


Section 927.83 was significantly amended effective January 1, 
1964° so as to expressly include the direct delivery differential in 
the computations of the New York value. As then amended, the 
section read: 


“« * * * each handler shall pay a differential for milk 
classified as Class I-A or Class II equal to the difference 
between Class II price under Part 1015 [successor to 
Order 119} of this chapter and the appropriate class 
price as adjusted for appropriate differentials including 
the direct delivery differential set forth in Sec. 
1002.71(c), {formerly § 927.71(c).]” (Emphasis 
added.) 


9 Section 927.88 was designated § 1002.44 of Order 2, the successor to Order No. 27 
(7 C.F.R. § 1002.44). 
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This material change in phraseology made by the Secretary 
specifically to include the direct delivery differential as part 
of the computation of the payments to be made for Connecticut 
milk is an additional indication that the section as it read be- 
fore the amendment did not include the differential. Cf. Hud- 
son Motor Car Co. v. Hertz, 121 F.2d 326, 329 (6 Cir.), cert. 
den. 314 U.S. 696 (1941); Mabie v. Fuller, 255 N.Y. 194, 201, 
174 N.E. 450 (1931). Moreover, it is also an additional indi- 
cation that where the Secretary intended the differential to be 
included he said so in plain language and that therefore the 
differential was not meant to be included in paragraph (b) (1) 
prior to the amendment. 


(4) 


In his 1953 decision approving the promulgation of §927.83, 
which has already been referred to, the Secretary found that 
a suitable charge was needed to place New York and Connecticut 
milk “on substantially similar competitive positions” (18 Fed. 
Reg. 8448). He found that the formula set forth in § 927.83 
met these standards and “closely approximates the theoretically 
desirable rate which would be sufficient to offset the artificial 
advantages in favor of nonpool milk * * * .” (Id.) Thus the 
Secretary concluded that the computation of New York value 
which he said was to be made in terms of class and class price 
would result in placing New York and Connecticut milk in 
“substantially similar competitive positions.” He evidently did 
not consider it necessary to include the direct delivery differ- 
ential in the computation to accomplish that purpose. 


The judicial officer reached the contrary conclusion upon the 
premise that “the general purpose of Section 927.83 is to 
equalize the cost of nonpool milk disposed of in the marketing 
area with the cost of pool milk, that is, fully regulated milk” 
{emphasis added], and that the inclusion of the differential 
was necessary to accomplish that purpose, (P. 6, Decision and 
Order.) By so doing he sought to achieve precise equalization!9 
of costs. 


10It is unnecessary to pass on the question of whether the computation adopted by the 
judicial officer did in fact achieve precise equalization though that question is not free 
from doubt. If, as may be the case, the computation resulted in increasing the cost of the 
Connecticut milk above the cost of similar New York milk Lehigh Valley Co-op Farmers, 
Inc. v. United States, 870 U.S. 76 (1962) might well become apposite. 


a 
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But this was not what the Secretary intended. All that he 
intended was to place the New York and Connecticut milk in 
“substantially similar competitive positions.” Nowhere did he 
indicate that precise equalization of cost was the objective 
of the section. 


The real difficulty with the judicial officer’s conclusion appears 
to be that he misconceived the purpose of paragraph (b) (1) 
and then misconstrued its language so as to accomplish that mis- 
conceived purpose. It was his view that “the pertinent decision 
of the Secretary * * * is inexact and inconclusive on the narrow 
issue of order construction presented herein.” (P.3, f.n.3, Order 
upon Reconsideration). The judicial officer substituted his 
own construction. 


But the pronouncements of the Secretary on the issue of con- 
struction are neither inexact nor inconclusive. They demon- 
strate that New York value is to be computed in terms of class 
and class price. The language of paragraph (b)(1) itself is 
reasonably plain on that subject and, as the Secretary indicated, 
the language used accomplishes the purpose intended. 


The construction placed upon paragraph (b)(1) of § 927.83 
by the judicial officer is clearly erroneous and not in accordance 
with law. The direct delivery differential should not have been 
included in the computation of Fitchett’s obligation to the Pro- 
ducer Settlement Fund for the milk which it purchased from 
Connecticut dairy farmers. 


Defendant’s motion for judgment on the pleadings and on 
the record before the Department is denied. Plaintiff’s cross- 
motion for such relief is granted. The order and decision and 
the order upon reconsideration of the judicial officer are vacated 
and set aside and the matter is remanded to the Secretary of 
Agriculture for such further proceedings as the law may re- 
quire and as are consistent with this opinion. 
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DAvip LAIKEN v. UNITED STATES DEPARTMENT OF AGRICULTURE 
et al. Decided May 18, 1965. 


UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 
Before: 


LUMBARD, Chief Judge, 
FRIENDLY AND HAys, Circuit Judges. 


Petition to review an order of the Secretary of Agriculture 
suspending petitioner as a floor broker for 10 days for violating 
a regulation under the Commodity Exchange Act. Petition denied. 


PER CURIAM: 


This is a petition, 7 U.S.C. § 19, to review an order of the 
Secretary of Agriculture, acting through the Department’s Judi- 
cial Officer, 23 Agri. Dec. 1193 (1964), suspending petitioner as 
a broker and depriving him of trading privileges for ten days, 
for violating a section of the Department’s regulation, 17 C.F.R. 
§ 1.38, relating to open and competitive bidding and offering. 


The regulation, issued pursuant to § 8a(5) of the Commodity 
Exchange Act, 7 U.S.C. §12a(5), and enforced pursuant to 
§6(b), 7 U.S.C. § 9, provides as follows: 


Execution of transactions. (a) Competitive execution re- 
quired; exceptions. All purchases and sales of any com- 
modity for future delivery on or subject to the rules of a 
contract market shall be executed openly and competitively 
as to price by open outcry or posting of bids and offers or 
by other equally open and competitive methods, in the trad- 
ing pit or ring or similar place provided by the contract 
market, during the regular hours prescribed by the contract 
market for trading in such commodity: Provided, however, 
That this requirement shall not apply to such transactions as 
are executed in accordance with written rules of the contract 
market which have been submitted to and not disapproved 
by the Secretary of Agriculture, specifically providing for 
the noncompetitive execution of such transactions. 


(b) Noncompetitive trades; exchange of futures, etc.; re- 
quirements. Every person handling, executing, clearing, or 





LAIKEN v. UNITED STATES 747 
Cite as 24 A.D. 746 


carrying trades or contracts which are not competitively 
executed, including transfer trades or office trades, or trades 
involving the exchange of futures for cash commodities or 
the exchange of futures in connection with cash commodity 
transactions, shall identify and mark by appropriate symbol 
or designation all such transactions or contracts and all 
orders, records, and memoranda pertaining thereto. 


The violation found lay in the following: On January 11, 1963, 
while “board trading” in potato futures contracts was being 
conducted on the New York Mercantile Exchange, petitioner 
Laiken, who had been purchasing such contracts for his own 
account, received an order from a customer, Clayton Brokerage 
Co., to buy for Clayton’s account 26 contracts for May 1963 de- 
livery—apparently 18 at the market price and 8 at $2.57 per 
hundredweight or better. While Clayton was still on the telephone, 
Laiken instructed Lepore, another broker, to call out an offer of 
26 contracts for May 1963 delivery at $2.54, and immediately ac- 
cepted this offer. Lepore accurately understood that he was 
“selling” not for himself but for Laiken’s house account; Laiken 
used the contracts thus “bought” to satisfy Clayton’s order, in 
effect filling the order himself. 


Laiken argues that the regulation was satisfied since Leport 
made his offer “by open outcry” and enough time elapsed for 
another broker to accept. However, as the Judicial Officer found, 
Laiken’s purchase for Clayton of Laiken’s own contracts meant 
no one else trading on the floor was afforded an opportunity to 
sell to Laiken to fill Clayton’s order. Whether any great harm 
was done or not, the Judicial Officer could find that a “method” 
which prevented anyone but the broker himself from filling his 
customer’s order was not “open and competitive.” 


The New York Mercantile Exchange, evidently acting under 
the proviso in the federal regulation, has established ‘written 
rules” governing transactions between a member broker and his 
customer or between two customers acting through the same 
member. The rules demand, inter alia, that an Exchange official 
witness the transaction, and, according to the Government’s 
gloss, that a member buying from his customer allow other mem- 
bers a first chance to buy from him and sell to his customer at 
the intended price. In any even, the petitioner does not claim to 
have followed the procedures prescribed in these rules and we 
cannot relieve him from the consequences of his choice. 


Petition denied. 





